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Introduction
1. In this session, we are reflecting on ELI’s development, influence, and role in shaping modern European legal discourse. 
2. Teresa Rodríguez de las Heras Ballel has already spoken on ELI’s identity and regulatory and institutional impact. I am slated to talk about ELI’s impact on the courts, the judiciary and on legal practice.
3. It is important to understand why ELI is unique. It is the only European institution that brings together legal academics, judges and legal professionals from across the EU, Europe and beyond.
4. The principles and model rules that ELI produces are authoritative and influential, because ELI is independent and draws on the expertise of leading thinkers across the European legal community. I want to take a few examples this morning to illustrate what I am talking about.
5. ELI is now focused on three crucial legal pillars: the rule of law, environmental protection and the legal foundations for rapid technological change. 
6. In each of these areas, ELI’s work is ground-breaking because of its strength in depth. Last year’s annual conference in Vienna focused on climate change, and this year’s annual conference in Paris will focus on the Rule of Law.
7. ELI’s projects have an important consistency about them, which means that the themes can be read across from one to another.

ELI’s Charter and ELI’s Mount-Scopus Principles 
8. Let me take an example: ELI’s Charter of Fundamental Constitutional Principles of a European Democracy in 2024 was concluded when ChatGPT was barely 18 months old and yet it looked forward to the problems that are now centre stage in relation to automated judicial decision-making and AI.
9. Article 32 of the Charter makes four essential points: (i) that  automated decisions should not undermine the rights of individuals, (ii) that automated decision-making must be transparent and accountable, (iii) that the law should provide for which decisions are to be subject to human review, and (iv) that automated decision-making should not unduly limit the right to judicial protection of fundamental rights. 
10. Even back in 2024, the Charter’s commentary pointed out that automated decision-making spanned every area of economic, political and social life, including education, employment, financial credits and sentencing.
11. These points were picked up in the ELI-Mount Scopus European Standards of Judicial Independence 2024. Standard 23 provided four important principles as follows: (i) the use of AI by judges must be guided by the principles of judicial independence, impartiality, and the right to a fair trial, (ii) the proper use of technology was essential to support efficiency, quality, and consistency of judicial decisions, access to justice, and transparency of justice, (iii) judges must always retain oversight of the judicial process, even when that process is facilitated by technology, and (iv) automated decision-making and judicial uses of technology must not vitiate judicial independence.
12. These two reports were ground-breaking early acknowledgements of the ways in which the judicial world was developing even 2 years ago. They reflected the issues raised by three fundamental pieces of regulation.
13. First, article 6 of the European Convention on Human Rights guarantees to everyone “a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law”. The elephant in the room is whether a machine or an AI can ever constitute an “independent and impartial tribunal” within article 6.
14. Secondly, article 14 of the EU’s AI Act provides that “[h]igh-risk AI systems shall be designed and developed in such a way that they can be effectively overseen by natural persons”.[footnoteRef:2] during the period in which they are in use. Paragraph 8 of Annex III[footnoteRef:3] to the AI Act makes systems used in the Administration of Justice into high-risk AI systems. They include “AI systems … used by a judicial authority … to assist … in researching and interpreting facts and the law and in applying the law to a concrete set of facts, or to be used in a similar way in alternative dispute resolution”. [2:  	Article 14 provides that: “[h]igh-risk AI systems shall be designed and developed in such a way, including with appropriate human-machine interface tools, that they can be effectively overseen by natural persons during the period in which they are in use”.]  [3:  	Article 6(1) and Annex 3 provide that the following systems are high risk AI systems: “AI systems intended to be used by a judicial authority or on their behalf to assist a judicial authority in researching and interpreting facts and the law and in applying the law to a concrete set of facts, or to be used in a similar way in alternative dispute resolution”.] 

15. Under article 14, the problem is how the benefits of the speed and economy of automated decision-making can be achieved if there really does have to be human oversight and checking of each and every decision. It is one thing to require a human judge to rubber stamp hundreds of decisions recommended by a machine. It is quite another to require that human judge to find the time to check the machine’s workings for each of those decisions. 
16. Thirdly, of course, article 22 of the GDPR[footnoteRef:4] provides that a “data subject shall have the right not to be subject to a decision based solely on automated processing … which produces legal effects concerning him”. There remains a question about whether that entirely prohibits automated decision-making producing legal effects on individuals. [4:  	Article 22 of the GDPR provides that: “The data subject shall have the right not to be subject to a decision based solely on automated processing, including profiling, which produces legal effects concerning him or her or similarly significantly affects him or her”.
] 

17. The Schufa case (C-634/21) decided by the Court of Justice of the European Union has held that credit scores awarded by credit reference agencies, relied on by lenders in making loan decisions, are within the scope of the prohibition on automated decision-making in article 22(1) of the GDPR.
18. The pointers in relation to the judicial use of AI in ELI’s Charter of Fundamental Constitutional Principles and in the ELI-Mount Scopus European Standards of Judicial Independence in 2024, were well ahead of the game.
19. Let me now take a brief look at ELI’s latest report in relation to the digitalisation of justice systems in Europe.

Digitalisation of justice systems
20. ELI’s forthcoming report on Digitalisation of Civil Justice Systems in Europe is likely to be published this summer.
21. It concludes amongst many other things at principle 15 that:
(1) Artificial intelligence tools (AI) should be incorporated and used, as appropriate, throughout the civil justice system. 
(2) Particular care should be taken to ensure that any form of AI incorporated into, or used in, the civil justice system is … subject to appropriate accountability and human oversight. 
(3) The judiciary should only use AI to assist the administration of justice, which includes use to assist their management of and decision-making in proceedings. 
(4) AI should not generally be used to replace judicial decision-making. 
(5) Provision may, however, be made for parties to individual disputes to agree to the use of automated decision-making by AI where such consent is freely and expressly given on a fully-informed basis.
22. These again are consistent and groundbreaking principles. The fifth is of great importance. It seems very likely that machine-made judicial decisions will first be made at the behest of and with the consent of the parties. The parties to litigation will wish to consent in order to save the time and money involved in waiting, sometimes years, for a judge to become available to decide the case.
23. One of the many areas where AI ought perhaps to be considered to assist with, advise on or actually make judicial decisions, includes, for example, the assessment of damages for personal injuries where all that is required is an algorithmic calculation.[footnoteRef:5] A recent report from Le Club des Juristes entitled: Intelligence Artificielle et justice civile: perspectives and ambitions, endorses that view. It recommends that: “[t]he use of algorithmic systems, including AI, should also be considered in compensation litigation, such as personal injury compensation”. That report goes on to call for so-called “low-intensity” disputes to be dealt with algorithmically. [5:  	A recent report from a group of French speaking academics from Le Club des Juristes entitled: Intelligence Artificielle et justice civile: perspectives and ambitions, includes the recommendation that: “[t]he use of algorithmic systems, including AI, should also be considered in compensation litigation, such as personal injury compensation”. (In French at [5.1]: L’emploi de systèmes algorithmiques, dont l’IA, est également à considérer dans le cas des contentieux indemnitaires, comme la réparation du préjudice corporel).] 


ELI’s project on AI and the Judiciary
24. In this context and on the premise that AI is now, or will soon, be able reliably to advise judges on what decisions to take in a range of cases that come before the courts, and is already doing so in jurisdictions including China, Brazil and Argentina, ELI needs to look at what should and what should not be done by judges with AI.
25. It is, as I have been saying, inconceivable that judges will be able, in the medium term, wholly to resist economic pressures to adopt AI tools to assist in some form in their decision-making. 
26. There are, however, a number of existential questions for justice if AI were to be adopted for all or large parts of judicial decision making in Europe.
27. First, there are the questions I have mentioned such as whether a machine can actually constitute an “independent and impartial tribunal” within article 6. Secondly, if, for example, AI replaced first instance judicial decisions, judges might become de-skilled and would find it increasingly difficult justly to resolve appeals. Thirdly, litigation is a stressful human activity and humans find it hard (and time-consuming) to accept adverse judicial decisions from human judges, let alone from judicial machines. Fourthly, whilst many decisions affecting individuals and businesses may well be made by AI in Government and industry, judicial decisions are the individuals last resort, and some may consider them of an essentially different character.
28. Against that background, it may be thought that any guide to the use of AI in courts and in judicial decision-making should start from the premises that: (i) some usages are inevitable and beneficial, and (ii) some usages are likely always to be objectionable. It would then be possible to give some guidance that might achieve wide consensus, leaving open further possible uses as the technology and human experience of it develops.
Usages of AI within the judicial system that are inevitable and beneficial 
29. Such usages include a whole range of document summarisation, transcription, translation, legal research and other AI tools.
30. In addition, usages to resolve or advise on the resolution of low value disputes and disputes where the outcome is entirely algorithmic, might also be thought to be clearly beneficial.
Usages of AI within the judicial system that are likely always to be objectionable
31. There would be likely to be wide agreement that final courts of appeal, constitutional courts, supreme courts and supra-national courts ought to be populated by human judges rather than machines.
32. There may be a range of types of case on which agreement could be reached as to the need for human judges, including, for example, serious crime, child custody cases and other similar disputes
33. ELI will need to consider what adaptations are needed to: UNESCO’s Guidelines on the Use of AI Systems in Courts and Tribunals and to UNESCO’s Ethical Impact Assessment Methodology for European States and in the EU’s legal and judicial context.

Automated contracting and future project ideas and UK participation
34. ELI’s Guiding Principles and Model Rules on Digital Assistants for Consumer Contracts was published last year. 
35. The growing use of digital assistants and AI systems is transforming how contracts are initiated, concluded and performed.
36. This raises critical questions for consumer protection, legal certainty, and the overall coherence and effectiveness of regulatory frameworks in Europe. 
37. ELI’s instrument is a pioneering and versatile legal tool, seeking to enhance clarity, consistency and trust in automated contracting by providing structured guidance to complement existing European and national frameworks.
38. ELI may now be asked to prepare standard contractual terms to accompany its guiding principles on automated contracting.

Conclusions
39. ELI’s conference last year in Vienna was on the subject of environmental protection. It was timely, as it speedily followed the 4 decisions of supra-national courts and tribunals on that subject (LotST, ECtHR, ICJ and IAHRC).
40. Finally, let me mention two critical subjects on which ELI will shortly be publishing material. First, the crucial issue of digital sovereignty on which ELI will soon be issuing a pre-emptive statement. Secondly, ELI’s Guiding Principles on Seizing and Confiscating Sanctioned Assets, which will be issued in the Summer.
41. I look forward to your questions and to discussing some of these issues.
42. Thank you for listening.
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