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Executive Summary

Whilst the European Union (EU) has put in place an increasingly sophisticated regulatory and policy frame-
work aimed at the promotion of human rights, the 2020 comparative study ‘Business and human rights - ac-
cess to remedy’ by the EU Agency for Fundamental Rights (FRA) confirms the persistence of practical and legal
barriers to access to remedy in the European context for victims of business-related human rights abuses.
Many of the challenges identified could be addressed through targeted policy and regulatory interventions at
Member State level, but also through harmonisation of the interventions on the part of the EU. It is therefore
essential to find ways of alleviating the burden on individual claimants and facilitating redress of their griev-
ances.

The aim of this Report is to identify a range of possible regulatory and/or soft-law options, both at Member
State and at the EU level, intended to increase access to remedy in the EU and ensure corporate human rights
compliance. The Report refers to ‘rights’ in a broad sense so as to encompass all internationally recognised
human rights, including those sanctioned in international human rights treaties as well as in regional instru-
ments such as the European Convention on Human Rights and the EU Charter of Fundamental Rights. The
relevant impacts include all types of business-related human rights violations. When not otherwise stated, the
Report refers to undertakings of any size and sector based in the EU, as well as to undertakings established in
non-EU countries that operate in the internal market of the EU selling goods or providing services.

The Report does not set out to address the full range of regulatory and policy measures relevant to the busi-
ness and human rights debate, but rather focuses on a set of ideas that the authors deem central to the Re-
port’s aim. In particular, the Project Team addresses several issues that it considers key to reducing the persist-
ing barriers that hinder access to justice and effective remedies for business-related human rights violations.
These include appropriate legal procedural rules, availability of judicial collective redress procedures and of
effective non-judicial mechanisms, access to information, private international law jurisdictional rules and ap-
plicable law regimes, as well as the link between human rights due diligence and remedies.

The Report presents desk-based analyses of the main issues, in five thematic chapters, and formulates recom-
mendations as to how EU and Member State action could address the persisting obstacles. The final recom-
mendations also take stock of the research conducted by the FRA in its 2020 comparative study, which collect-
ed evidence on access to remedy in EU Member States in relation to business-related human rights abuses.
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Introduction

Background

Multinational corporations can exercise econom-
ic and social influence that sometimes rivals that of
nation States, being capable of having a positive or a
negative impact on human rights, and, in a European
Union (EU) or constitutional context, on fundamental
rights. EU citizens, consumers and corporate entities
expect that businesses which are active and compete
within the EU internal market respect human rights
standards when it comes to their global activities - ir-
respective as to whether or not they are multinational
companies. Where their impact amounts to an abuse
of human rights, effective remedies should be made
available to victims to avoid rendering human rights
nugatory. Whereas access to remedy constitutes a hu-
man right and one of the three pillars of the polycen-
tric governance system articulated by the UN Guiding
Principles on Business and Human Rights (UNGPs),’
it is, in fact, often hindered by a number of factors,
partly inherent in the imbalance of power between
victims of human rights abuse and large companies.

The 2020 comparative study ‘Business and human
rights — access to remedy’ by the European Union
Agency for Fundamental Rights (FRA)? presents the
findings of fieldwork research which confirm the
persistence of practical and legal barriers to access
to remedy in the European context. It is therefore
essential to find ways of alleviating the burden on
individual claimants and facilitating redress of their
grievances.

The UNGPs make it plain that State-based judicial and
non-judicial grievance mechanisms should constitute
the foundation of a wider system of remedies within
which operational-level grievance mechanisms can
provide early-stage recourse and resolution.? Clearly,
State-based mechanisms play a prominent role and,
in many cases, remain the only effective avenues for
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redress. For certain human rights violations, ensuring
access to the courts is the only acceptable form of
remedy under international human rights law and a
specific State obligation.* However, the UNGPs' third
pillar has often been described as the ‘forgotten pil-
lar;, owing to the reluctance or inability of States to
adopt the necessary reforms and overcome the in-
herent limitations of their institutional and judicial
frameworks.® Indeed, access to a judicial remedy for
business-related human rights abuses in EU Member
States is often hindered by factors such as the cost of
litigation, unfavourable procedural rules, the inability
to bring collective claims and the limited locus standi
for civil society organisations together with the juris-
dictional challenges connected with the cross-border
liability of EU-based companies. In turn, non-judicial
grievance mechanisms, which could usefully com-
plement and even strengthen judicial remedies, are
often unavailable, under-resourced, unknown to the
rights-holders or incompatible with the effectiveness
criteria set forth in Guiding Principle 31 of the UNGPs.
The FRA 2020 report draws attention to the general
lack of information about available remedies, a forti-
ori where the victims of abuses are located in coun-
tries outside the EU.°* Many of the challenges identi-
fied could be addressed through targeted policy and
regulatory interventions at Member State level, but
also through harmonising interventions on the part
of the EU. The 2017 FRA Legal Opinion on improving
access to remedy in the field of business and human
rights called upon the EU actively to stimulate greater
harmonisation across Member States in some crucial
domains, for instance in relation to claimants’ access
to information, application of forum necessitatis, col-
lective redress, legal standing for non-profit bodies,
minimum standards on legal aid for non-resident
third-country nationals, minimum standards for

' United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,

Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31.

2 FRA, ‘Business and Human Rights — Access to Remedy Comparative Report; 2020, <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-

business-human-rights_en.pdf>.

3 “UN Guiding Principles on Business and Human Rights’, UN Doc A/HRC/17/31, 21 March 2011, GP 25, Commentary.

* CESCR, General Comment No 9 (1998), paras 3 and 9.

® Sarah Mcgrath, ‘Fulfilling the Forgotten Pillar: Ensuring Access to Remedy for Business and Human Rights Abuses; IHRB, 2015, 15 <https://www.ihrb.
org/other/remedy/fulfilling-the-forgotten-pillar-ensuring-access-to-remedy-for-business-and>.

S FRA (n 2) Section 3.5.
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the effectiveness of the Organisation for Econom-
ic Co-operation and Development (OECD) National
Contact Points, National Action Plans on Business and
Human Rights (NAPs),” human rights due diligence,
etc.® Nevertheless, so far EU action with regard to the
third pillar has been limited, leaving many key issues
fundamentally unaddressed. However, the European
Commission and the European External Action Ser-
vice have recently taken the step of publishing ‘Guid-
ance on due diligence for EU businesses to address
the risk of forced labour in their operations and sup-
ply chains’® This non-binding document, which reit-
erates the Commission’s undertaking in its 2021 Work
Programme to present a legislative proposal on Sus-
tainable Corporate Governance, is designed to give
EU businesses practical guidance to implement effec-
tive human rights due diligence practices to address
the risk of forced labour in their supply chains. It does
not cover due diligence for other supply chain risks.
Using the OECD due diligence framework as a refer-
ence, it sets out the policies and management sys-
tems which should be tailored to the risk of forced la-
bour and the relevant risk factors (red flags). It further
specifies in particular considerations when carrying
out in-depth assessments of specific high-risk suppli-
ers or supply chain segments, when taking action to
address risks of forced labour, when dealing with risks
of State-sponsored forced labour and for responsible
disengagement. On the subject of remediation, the
document states as follows: ‘[wlhen an enterprise
identifies that it has caused or contributed to actual
adverse impacts, it should address such impacts by
providing for or cooperating in their remediation!
In addition, it should ‘[s]eek to restore the affected
person or persons to the situation they would be in
had the adverse impact not occurred (where possi-

7 See Chapter 5 below.

ble) and enable remediation that is proportionate
to the significance and scale of the adverse impact.
The enterprise should also‘[clonsult and engage with
impacted rights-holders and their representatives in
the determination of the appropriate remedy!. Last-
ly, the document points out that ‘[florced labour is a
crime [and] companies should put in place a system
to report crimes to local authorities. Where they have
caused or contributed to forced labour, companies
should cooperate with local authorities to help pro-
vide appropriate forms of remedy!

It is important to observe that respect for human
rights and the commitment to sustainable develop-
ment are among the objectives of the EU External
Action and inform the Common Commercial Policy.™
Internally to the EU, fundamental rights are not only
part of the founding values' and guiding principles,'
but also part of the legal obligations that are bind-
ing on the EU institutions in all their actions, as well
as the actions of Member States when acting within
the scope of EU law." Whilst the EU has put in place
an increasingly sophisticated regulatory and policy
framework aimed at the promotion of human rights,
it has fallen short of making incisive interventions
in the field of remedies for business-related human
rights abuses. Existing EU instruments implementing
some dimensions of human rights due diligence (eg,
the Timber Regulation, the Conflict Minerals Regula-
tion or the Non-Financial Reporting Directive),'* albe-
it constituting welcome developments, are not linked
to a system of remedies for victims of business-relat-
ed abuses. Grievances targeting the conduct of Euro-
pean companies sometimes have a collective dimen-
sion, but judicial collective redress procedures are not
always available in Europe and there is no harmon-
ised approach to their design.”> Moreover, in the ab-

8FRA, ‘Legal Opinion on Improving Access to Remedy in the Area of Business and Human Rights at the EU Level, 1/2017, 2017.
?European Commission, ‘Guidance on Due Diligence for EU Business to Address The Risk of Forced Labour in Their Operations and Supply Chains’

<https://trade.ec.europa.eu/doclib/docs/2021/july/tradoc_159709.pdf>.

1% Consolidated version of the Treaty on European Union [2012] OJ C326/13 (TEU),Art 21(3); Consolidated version of the Treaty on the Functioning of
the European Union [2012] OJ C326/47 (TFEU), Art 207. See also: European Commission, ‘Trade Policy Review — An Open, Sustainable and Assertive

Trade Policy’, 18 February 2021, COM(2021) 66 final.
" Art 2 TEU.
2 Art 21 TEU.

'3 Charter of Fundamental Rights of the European Union (2000) 2000/C 364/01, Art 51(1).

'* Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who
place timber and timber products on the market [2010] OJ L295; Regulation (EU) 2017/821 of the European Parliament and of the Council of 17

May 2017 laying down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating
from conflict-affected and high-risk areas [2017] OJ L130; Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014
amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups (Text with

EEA relevance) [2014] OJ L330.
1> See Chapter 2 below.



sence of a clear duty of care placed on EU-based com-
panies, it can be exceptionally difficult to hold parent
companies liable before European courts for the acts
of their affiliates.'® Whilst it is true that EU action with
respect to the third pillar has so far been unsatisfacto-
ry, progress at Member State level has also been slow
and uneven. Although some Member States have ad-
opted relatively general commitments in their NAPs
to exploring avenues to improve access to remedy,
only some have taken concrete steps in this direction.

Governance gaps at the Member State and EU level
result in unacceptable obstacles to access to effective
remedies in Europe for victims of human rights and
environmental impacts caused by EU-based corpora-
tions outside of the EU. This, in turn, undermines the
effective protection of fundamental rights in the EU,
potentially putting both the Member States and the
EU itself in a position of non-compliance with their
own obligations under EU law and international hu-
man rights law. In recent years, some Member States
have started working towards the adoption of human
rights due diligence legislation with potential impli-
cations for corporate liability and access to courts for
non-EU rights-holders. In particular, the adoption of
the French law on the devoir de vigilance, in conjunc-
tion with a power of injunction for the judge and civil
liability mechanism, has revived an important debate
about the link between human rights due diligence
and remedies. This debate is also gaining traction at
EU level in view of the upcoming EU legislation on
mandatory human rights and environmental due dil-
igence announced in the first half of 2020 by the Eu-
ropean Commissioner for Justice, Didier Reynders."”
The proposal, which was initially expected to be ta-
bled in the first half of 2021 as part of the European
Green Deal and the European Recovery Plan, is now
awaited for 2022.'® While this instrument, if optimal-
ly designed, could contribute to improving access
to remedy for victims of business-related violations,
it must be recalled, as pointed out by John Ruggie
twelve years ago, that there is no silver bullet solution
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for the full, effective implementation of the third pil-
lar. This can be achieved only through a smart mix of
measures adopted at Member State and EU level and
by addressing both the legislative gaps and the prac-
tical barriers faced by victims. The goal is to ensure
access to what the UN Working Group on Business
and Human Rights described as a ‘bouquet of reme-
dies; allowing victims of business-related abuses to
choose the most appropriate avenue depending on

the circumstances of each case.®
Aim and Methodology

The aim of this Report is to identify a range of possi-
ble regulatory and/or soft-law options, both at Mem-
ber State and EU level, intended to increase access
to remedy in the EU and ensure corporate respect of
human rights. The Report refers to ‘rights’ in a broad
sense to encompass all internationally recognised
human rights, including those sanctioned in inter-
national human rights treaties as well as in regional
instruments such as the European Convention on
Human Rights and the EU Charter of Fundamental
Rights. The relevant impacts include business-relat-
ed human rights violations of varying degrees of se-
verity. When not differently stated, the Report refers
to undertakings of any size and sector based in the
EU, as well as to undertakings established in non-
EU countries that operate in the internal market, for
instance non-EU incorporated enterprises selling
goods or providing services, including financial ser-
vices, in the EU market.

16 Rolf H Weber and Rainer Baisch, ‘Liability of Parent Companies for Human Rights Violations of Subsidiaries, 27(5) EBLR 2016:669, 676.

7 1sabelle Schomann and Claudia Saller,‘Ensuring Human Rights and Sustainability in Company Supply Chains; Social Europe, 12 2020 <https://www.
socialeurope.eu/ensuring-human-rights-and-sustainability-in-company-supply-chains>.

'®|n February 2021, the European Parliament’s Committee on Legal Affairs adopted recommendations on the shape of a future EU directive on
mandatory human rights and environmental due diligence: EP CLA, ‘Report with recommendations to the Commission on corporate due diligence

and corporate accountability; 11 February 2021 (2020/2129(INL)).

1% John G Ruggie, ‘Protect, Respect and Remedy: a Framework for Business and Human Rights — Report of the Special Representative of the Secretary-
General on the Issue of Human Rights and Transnational Corporations and other Business Enterprises, 7 April 2008, A/HRC/8/5, para 7.

20Working Group on the issue of human rights and transnational corporations and other business enterprises,’Human Rights and Transnational
Corporations and other Business Enterprises; 18 July 2017, A/72/162, 12-13 <https://digitallibrary.un.org/record/1298796?In=en>.
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The Report does not aim at addressing the full
range of regulatory and policy measures relevant to
the business and human rights debate,® but rath-
er zooms in on a set of ideas that the authors deem
central to the Report’s aim. In particular, the Project
Team has focused on a number of issues that it con-
sidered necessary to address in order to reduce the
persisting barriers that hinder access to justice and
effective remedies for business-related human rights

proving access to remedy in the area of business and
human rights at the EU level’ also constitutes a key
background study for this Report.

Limitations

It is important to flag up some crucial issues which
go beyond the scope of this Report and which have
been extensively discussed in other publications.
Firstly, this Report does not undertake a comprehen-

violations. These include appropriate legal procedur-
al rules, availability of judicial collective redress pro-
cedures and of effective non-judicial mechanisms,
access to information, private international law ju-
risdictional rules and applicable law regimes, as well
as the link between human rights due diligence and
remedies.”? The Report presents desk-based analyses
of the main issues, in five thematic chapters, and for-
mulates recommendations as to how EU and Member
State action could address the persisting obstacles.
The final recommendations also take stock of the re-
search conducted by the FRA in its 2020 comparative
study,?®* which collected evidence on access to rem-
edy in EU Member States in relation to business-re-
lated human rights abuses. The FRA study identifies
both constraining and facilitating factors to access to
justice, providing evidence-based inputs designed to
guide EU action in this field. Some of its key findings
are referred to in this Report in order to highlight ar-
eas in which action is required, both at the EU and
Member State level. The FRA's 2017 opinion on ‘Im-

sive analysis of the EU's competences in relation to
business and human rights, although specific aspects
of the division of competences are referred to in some
of its chapters. This choice was made for reasons of ef-
ficiency, having regard to the fact that the question of
EU competences has already been addressed in detail
by several studies, including the recent report pub-
lished by the European Commission on due diligence
requirements through the supply chain,* the 2015
Commission Staff Working Document on Implement-
ing the UNGPs? and several other publications.?®

2'The EU also takes action in the fields of Corporate Social Responsibility and Responsible Business Conduct, paradigms that are relevant to business
and human rights but characterised by voluntary and market-based initiatives. While acknowledging EU action in those fields, this Report is situated
within the ‘business and human rights’ paradigm, which is characterised by a normative approach to state and business responsibilities based on
internationally-recognised standards (on this distinction, see: European Commission, Staff Working Document, ‘Corporate Social Responsibility,
Responsible Business Conduct, and Business & Human Rights: Overview of Progress’ (2019) SWD(2019) 143 final, 3 <https://ec.europa.eu/
transparency/regdoc/rep/10102/2019/EN/SWD-2019-143-F1-EN-MAIN-PART-1.PDF>).

22 For the purpose of exploring its link to remedies, in this Report we refer to the general concept of ‘human rights’ due diligence, in line with the
language adopted by the UNGPs. However, we will use the expression‘human rights and environmental’ due diligence in relation to the proposed
EU-wide legislation on mandatory due diligence (Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-
Breinbauer, Francisca Torres-Cortés, Frank Alleweldt, Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the
Supply Chain - Final Report; European Commission DG Justice and Consumers, February 2020, 39 <https://op.europa.eu/en/publication-detail/-/
publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en>.

ZFRA (n 2).

24 EC(n 22) 182.

25 European Commission, ‘Commission Staff Working Document on Implementing the UN Guiding Principles on Business and Human Rights - State of
Play’ (SWD(2015) 144 final, 2015) <https://ec.europa.eu/transparency/regdoc/rep/10102/2015/EN/10102-2015-144-EN-F1-1.PDF>.

* See, for instance: Stephanie Bijlmakers, Mary Footer and Nicolas Hachez, The EU’s Engagement with the Main Business and Human Rights Instruments
(European Commission 2015) <http://www.fp7-frame.eu/wp-content/uploads/2016/09/Deliverable-7.4.pdf>; Peter Drahn, ‘Business and Human
Rights: A New and Contentious EU Policy Area’in Adoption of EU Business and Human Rights Policy. Contributions to Political Science (Springer 2020) 17;
European Parliament,‘EU Human Rights Due Diligence Legislation: Monitoring, Enforcement and Access to Justice for Victims;, 2020, <https://gala.
gre.ac.uk/id/eprint/28793/8/28793%20MARTIN-ORTEGA_EU_Human_Rights_Due_Diligence_Legislation_2020.pdf>; Alexandra Gatto, Multinational
Enterprises and Human Rights Obligations under EU Law and International Law (Edward Elgar 2011); Fabrizio Marrella, 'The UN Guiding Principles
on Business and Human Rights. A Challenge for the European Union or Only for Its Member States? Towards an EU National Action Plan; SSRN, 2016
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2845320>; Vivian Kube, ‘The European Union’s External Human Rights Commitment: What is
the Legal Value of Article 21 TEU?; SSRN, 2016 <https://papers.ssrn.com/sol3/papers.cfim?abstract_id=2753155>.
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Secondly, this Report does not contain a comparative
assessment of rules of civil procedure which might
hinder or facilitate access to remedy in EU Mem-
ber States, such as the rules on the burden of proof,
disclosure, equality of arms, etc. Whilst beyond the
scope of this Report, analyses of these crucial aspects

may be found in a number of existing studies.”
Structure of the Study

The Report is made up of the following thematic
chapters:

Chapter 1 - Human Rights Due Diligence® fo-
cuses on how the concept of human rights due dil-
igence relates to remedy for victims. It does so by
referencing the UNGPs’ concept of human rights due
diligence and of access to remedy. It clarifies the dif-
ference between human rights due diligence and
reporting requirements and also refers to the ways
in which remedies have (or have not) been included
in recent developments with regard to mandatory
human rights due diligence regulation. The chapter
concludes that, if mandatory human rights due dili-
gence is introduced as a legal standard of care at a
European level, it should expressly require Member
States to ensure that a right to civil remedy is estab-
lished in their jurisdictions. It also formulates specific
recommendations for Member States in this regard.

Chapter 2 - Collective Redress® starts from the
consideration that most business and human rights
grievances connected with the conduct of European
companies have a collective dimension. Consequent-
ly, it evaluates the availability and optimal design of
judicial collective redress procedures for typical busi-
ness and human rights cases involving mass harm
before EU courts in the light of recent European legal
developments. Its main conclusion is that, in order to
guarantee the effectiveness of collective procedures
and remedies in business-related human rights vio-

Introduction

lation cases, judges need to be provided with various
case-management tools and allowed significant flex-
ibility in order to apply collective redress procedures
in manners which are most congruent with the cir-
cumstances of the cases before them.

Chapter 3 - Issues of Private International Law*°
assesses whether remedies for human rights and en-
vironmental violations may be brought against multi-
national companies based in the EU when the said vi-
olations have been committed by their subsidiaries or
contractors outside the EU. Considering the frequen-
cy of scenarios in which the victims of abuses com-
mitted outside the EU cannot obtain a fair trial/satis-
faction in their domestic courts, the chapter assesses
on what basis they could sue the company on top of
the value chain in a EU Member State. To answer the
question, the chapter analyses the rules on jurisdic-
tion and the rules on the applicable law. It also raises
the question of a possible common approach to the
liability of parent companies for subsidiaries and of
companies for their suppliers and the desirability of
promoting mechanisms that may allow victims of hu-
man rights violations to hold companies based in the
EU liable.

Chapter 4 - Additional Pathways to Effective Re-
dress?' focuses on ‘non-judicial’ solutions which may
have the potential to offer an alternative pathway to
a resolution or remedy in some cases of violations of
human rights. First, building on the available litera-
ture and on the findings of the FRA Report, it high-
lights the strengths and weaknesses of some notable
existing examples of this type of mechanism. Second-
ly, the chapter explores the possible lessons that the
EU could draw, in particular, from the field of consum-
er alternative dispute resolution and from the struc-
ture and role of the Ombudsman in some European
countries. Finally, the chapter assesses the potential
for, and the feasibility of, creating a bespoke follow-on
action inspired by practice in the anti-trust field.

%7 See, for instance: European Parliament, ‘Access to Legal Remedies for Victims of Corporate Human Rights Abuses in Third Countries, 2019 <https://
lirias.kuleuven.be/retrieve/534258>; OHCHR, ‘The OHCHR Accountability and Remedy Project - Illustrative Examples for Guidance to Improve
Corporate Accountability and Access to Judicial Remedy for Business-Related Human Rights Abuse] 2016 <https://www.ohchr.org/Documents/
Issues/Business/DomesticLawRemedies/ARP_illustrative_examples_July2016.pdf>; Lucas Roorda and Cedric Ryngaert, ‘Business and Human Rights
Litigation in Europe and Canada: The Promises of Forum of Necessity Jurisdiction; 4 The Rabel Journal of Comparative and International Private Law
2016:783; Philipp Wesche and Miriam Saage-MaalB, ‘Holding Companies Liable for Human Rights Abuses Related to Foreign Subsidiaries and Suppliers
before German Civil Courts: Lessons from Jabir and Others v KiK' 16(2) Human Rights Law Review 2016:370; Juan José Alvarez Rubio and Katerina
Yiannibas (eds), Human Rights in Business Removal of Barriers to Access to Justice in the European Union (Routledge 2017).

% This chapter was drafted by Lise Smit.

This chapter was drafted by Duncan Fairgrieve, Filip Gregor and Christopher Patz.

3°This chapter was drafted by Robert Bray and llaria Pretelli.

31 This chapter was drafted by Diana Wallis, Duncan Fairgrieve and Robert Bray.
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Chapter 5 - Action and Transparency?? starts by
assessing to what extent EU Member States have ad-
opted NAPs on Business and Human Rights reflecting
an adequate level of ambition from the point of view
of the availability and accessibility of effective rem-
edies. It then focuses on transparency. On the one
hand, it assesses the availability of information on
the human rights and environmental performance
of companies. On the other, it examines victims’ ac-
cess to information about available remedies both at
State and company level. Finally, the chapter explores
the role the EU could and should play in pushing for
developments in the above-mentioned areas, for in-
stance through the Open Method of Coordination, or
stepped-up incentives for Member States to achieve
greater alignment with joint EU approaches.

32This chapter was drafted by Daniel Augenstein, Jonas Grimheden and Laura Guercio.
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Summary

This section presents a schematic summary of a set of
recommendations stemming from the thematic anal-
yses elaborated in this Report. The recommendations
must be read not as mutually exclusive, but rather as
mutually reinforcing interventions that the EU could
undertake in order to improve access to remedy in
the business and human rights sphere by expanding
the options available to victims in terms of judicial
and non-judicial remedies, as well as by reducing the
barriers which currently make the existing redress
avenues difficult to pursue. These recommendations
stem from the expert analyses carried out by the Proj-
ect Team, but also build on previous studies, such as
the work of the FRA (as detailed in the Introduction
to this Report) and on the European Law Institute
(ELI)-International Institute for the Unification of Pri-
vate Law (UNIDROIT) Model European Rules of Civil
Procedure.®

The proposed actions undoubtedly reflect differ-
ent levels of ambition. In some cases, they entail the
adoption of new legislation or the amendment of
existing regulatory instruments, such as in the case
of collective redress, as well as the development of
specific schemes or procedures, such as in the case
of the proposed EU Action Plan, the EU Ombudsman
scheme and the Open Method of Coordination (OMC)
on business and human rights. These proposed ac-
tions, while politically ambitious, are in line with the
division of competences in the EU system and are jus-
tified by the need to fill existing gaps in access to rem-
edy in the EU and its Member States. Other proposed
measures imply a lower degree of complexity and
could be speedily adopted, such as the recommenda-
tion for the EU to encourage and facilitate a harmon-
ised approach to NAPs on the part of the Member
States and to ensure that the review of the Non-Fi-
nancial Reporting Directive (NFRD) will address the

need to collect key information for a greater number
of companies. Several of the recommendations, then,
pertain to the design of the upcoming EU instrument
on mandatory human rights and environmental due
diligence. These concern the need to ensure that the
new rules will be linked to civil remedies in the Mem-
ber States and that they will facilitate litigation in the
forum of the EU-based parent company in relation to
the conduct of business partners in third countries,
thus easing the barriers that have so far hindered vic-
tims’ access to courts in the EU. The combination of
the proposed measures contributes to a regulatory
framework more consistent with the UNGPs and in
line with the EU’s and Member States’ human rights
and fundamental rights obligations.

Mandatory Human Rights Due Diligence

= |f mandatory human rights due diligence is
introduced as a legal standard of care at the
EU level, it should expressly require Member
States to ensure that a right to civil remedy is
established in their jurisdictions.

= Any provisions requiring companies to
remediate their own harmful impacts
(whether as part of a mandatory human
rights due diligence duty or separately, and
whether individually or as part of an industry
or multi-stakeholder initiative) should not be
understood as a substitute for a judicial civil
remedy.

= Anylegal duties to undertake human rights due
diligence should be formulated in accordance
with the UNGPs as a context-specific ‘duty of care’,
‘duty to exercise an expected standard of conduct’
or ‘duty to prevent’, rather than a ‘safe harbour’
or ‘tick-box’ requirement which excludes the
right of victims to take judicial action if the
company has taken certain procedural steps.

3 European Law Institute (ELI) and International Institute for the Unification of Private Law (UNIDROIT), ELI-UNIDROIT Model European Rules of Civil
Procedure (Oxford University Press 2021), <https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_

European_Rules.pdf>.


https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_European_Rules.pdf
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_European_Rules.pdf
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= Any new statutory duties of human rights due
diligence should place the evidentiary burden
on the company to show that it has undertaken
the human rights due diligence reasonably
expected in the circumstances. Statutory
remedies introduced for a failure to undertake
mandatory human rights due diligence should
be accompanied by provisions for discovery of
information for the purposes of trial.

=  Where regulatory oversight bodies are afford-

ed powers to receive and investigate com-
plaints from victims as well as issue binding
remedial orders, such as for compensation,
restitution or injunctions, these administra-
tive oversight processes should not exclude,
substitute or delay victims’ ability to access
judicial remedies in courts.

Collective Redress

The majority of cases of severe business-related
human rights abuses are mass harm cases affecting
from dozens to thousands of victims. The EU and its
Member States should therefore establish effective
judicial collective redress mechanisms available to
victims of such abuses in accordance with the UNGPs.

Such efforts should be guided by the ELI-UNIDROIT
Model European Rules of Civil Procedure, which
constitute a sufficiently flexible model to accommodate
key characteristics of business and human rights cases.
From the business and human rights perspective, the
most important elements of the design of collective
redress procedures include the following:

= The European Commission and the EU
Member States should adopt new legislation
or expand the Consumer Representative
Actions Directive beyond consumer protection
law so as to cover collective redress in civil law
with respect to all business and human rights
abuses and categories of claimants beyond
consumers. The European Commission
should include standard collective redress
clauses in every proposal for sector or issue-
specific legislation aiming at the protection of
fundamental rights.

=  Tothe maximum extent possible, the EU and its
Member States should design the procedural
rules governing the application of the
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collective redress mechanism in accordance
with the recommendations on collective
redress provided in the ELI-UNIDROIT Model
European Rules of Civil Procedure.

The scope of the collective redress mechanism
needs to be horizontal, that is, applicable
‘across the board’ to any claim, irrespective
of the substantive law being applied, thereby
specifically including basic tort claims for
damages.

The threshold to be applied by judges to
determine whether a collective action s
permissible should be based on the simple
criterion that the case is not suitable for simple
joinder; complex time-consuming procedures
should be avoided.

The means of constituting a collective claim,
or forming the class, should be governed by a
hybrid model, affording the court discretion to
allow the collective claim to be pursued either
as an opt-in or opt-out procedure, according to
the realities of the case before it.

Standing should be afforded to various types
of established and ad hoc qualified entities, as
well as natural persons who are themselves
members of the group of victims. Such a
flexible approach is necessary in business
and human rights cases given the diversity of
potential abuses and underlying contexts.

Compensatory redress is essential to provide
remedy especially in cases of severe human
rights harm.

Collective redress regulation should not
attempt to prohibit contingency fees, as this
would de facto impinge upon the right of
victims to go to court, given their lack of other
means to cover the costs of business and
human rights litigation.

Private International Law

Member States should be encouraged to
ensure that jurisdiction may be retained as
regards subsidiaries and entities in the value
chain of companies having their seat in their
legal order. This would allow the exercise of EU
jurisdiction as a result of the combination of



the Brussels Ibis** general rule (the court where
the defendant is domiciled has jurisdiction to
hear the case), joinder of actions and national
rules.

The Commission should take steps to ensure
that the Rome Il Regulation®® is understood
by the courts as allowing the application of
the lex fori’s human rights and environmental
due diligence legislation in cases concerning
damage occurring outside of the forum State
by referring to the law of the place:

where the decision causing the
environmental damage and the
human rights violations was taken
(on the basis of Article 7 of the
Rome Il Regulation);

- where the decision causing
the human rights violations
independent of related

environmental damage was taken
(on the basis of Article 4(3) of the
Rome Il Regulation);

and by excluding an exemption of liability of
the EU-based company on the basis of Article
17 of the Rome Il Regulation.

The EU legislator and the courts should have
due regard to the development of case law in
the area of supply chain liability, particularly in
the UK and the Netherlands.

A future EU instrument should envisage a
statutory duty of care for EU companies at
the top of the value chain, allowing victims
of human rights and environmental violations
committed by subsidiary companies and
business relations in third countries to sue for
breaches of that duty of care in courts having
jurisdiction in the EU.

The same instrument should also require the
duty of care to be extended by contract by
the principal company to subsidiaries and
other parties in the supply chain. To this end,

Recommendations

the regulation should include model contract
clauses on the lines proposed in the body of
this chapter.

To ensure human rights and environmental
due diligence, the model clause should include
a uniform additional criterion of jurisdiction to
target companies based outside the EU. Such
criterion should be pondered and decided once
for all, in order to avoid confusion between
the clear-cut scope of EU private international
law regulations (including companies based in
the EU), and the existing and future sectorial
legislation. Existing legislation often includes,
within its scope, companies based outside
the EU and apprehended with reference to
the most diverse criteria such as ‘operating,
directing activities or having obtained an
authorisation to distribute products in the
internal market’. The Commission should not
miss the opportunity, in defining the scope of
the regulation, to adopt uniform terminology
in this respect, especially if, in the fullness of
time, it should contemplate introducing an
additional rule of private international law.

Additional Pathways to Effective Redress

If ADR mechanisms in general are to be used in the hu-
man rights field, then a strong overarching regulatory
framework such as that provided by the ADR Directive
in the consumer field?® would be necessary to ensure
the effectivenss and fairness of any such schemes.

Establishing an EU Ombudsman might entail several
advantages in the business and human rights sphere,
as it could provide an alternative dispute resolution
mechanism equipped with relevant expertise and
able to play a role both in standard-setting and com-
plaint-handling, avoiding issues of private international
law. If well-designed, such a scheme could provide an
additional option for victims of business-related hu-
man rights impacts and a clear and harmonised level
playing field for businesses.

Suggested principles for the operation of an EU Om-
budsman scheme:

34 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and

enforcement of judgments in civil and commercial matters [2012] OJ L351/1.

35 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations.
36 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and

amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC.
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The Ombuds institution should be an indepen-
dent organisation and free to access by victims.

The Ombuds institution should be able to un-
dertake its own investigations into breaches of
human rights by corporations by means of an
investigatory process, with proper resources
and adequate powers to make that investiga-
tory role effective including, over and above
the ability to require companies to provide in-
formation and documentation (with sanctions
for non-compliance) and the possible grant of
a right to conduct investigations in situ at busi-
ness premises (subject to relevant procedures
and court supervision).

The Ombuds institution should be able to
examine individual grievances as well as un-
dertake systematic reviews and make general
recommendations as to practices of those in-
volved.

The Ombuds institution should have discretion
to determine the exact principles on which
remedies are to be awarded, and the appro-
priate remedies for cases submitted to it.

In order to make the Ombuds’ remedies effec-
tive, consideration should be given to allowing
for enforcement of ADR decisions and/or fi-
nancial sanctions for non-compliance.

The Ombuds institution should be properly
resourced by means of a sustainable funding
model. The funding model adopted should en-
sure that it has operational independence and
is insulated from governmental and industry
influences.

The existence of the Ombuds institution
should not affect the availability of legal rem-
edies through the courts, and the Ombuds
process should simply supplement the current
dispute resolution system. Where there has
been wrongdoing on the part of company offi-
cers, then orthodox criminal and civil remedies
should be available.

Action and Transparency

NAPs in EU Member States are not sufficiently
forward looking, there is no ‘smart mix’
of mandatory and voluntary instruments;
insufficient attention is paid to judicial
remedies. NAPs in EU Member States have
to address these shortcomings, including
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through conducting a baseline assessment
on availability, accessibility and effectiveness
of transparent, participatory and inclusive
remedies (including costs, times, actual usage
in business and human rights contexts). Ideally
there should be an obligation set by the EU for
its Member States to adopt NAPs in accordance
with a given formula. The EU should also adopt
an Action Plan in accordance with the same
formula.

The Non-Financial Reporting Directive (NFRD)
has not yet vyielded sufficiently concrete,
detailed and comparable information on
company performance. The review of the
NFRD must address these shortcomings. EU
Member States also need to provide accessible,
transparent and comparative overviews of
data and information on remedies, including
costs, times and actual usage in business and
human rights contexts. The EU should boost
its e-justice portal to ensure that this type of
information is available across the EU Member
States, and for the EU itself.

The EU should develop an Open Method of
Coordination (OMC) on business and human
rights to enhance the implementation of the
UNGPs through NAPs. The OMC should: (a)
build upon a set of common indicators and
benchmarks; (b) institutionalise a State-to-
State peer review process; (c) establish a
common timetable for the production and
revision of NAPs; and (d) promote multi-
stakeholder initiatives and dialogues at the
European and national level.



Human Rights Due Diligence

1T Human Rights Due

Diligence’

1.1 Introduction

Recently, discussion of access to remedy for corpo-
rate human rights abuses has increasingly focused on
the developments around mandatory due diligence
legislation.

Amidst ongoing proposals or calls for mandatory hu-
man rights due diligence legislation at various stages
of development in several Member States’, the Euro-
pean Commission announced on 29 April 2020 that it
will be launching a legislative initiative for mandatory
human rights and environmental due diligence at Eu-
ropean Union (EU) level.?

As a result of these developments, there is extensive
literature on mandatory human rights due diligence,?
including the European Commission study on due
diligence through the supply chain (the EC due dil-
igence study),* which preceded the legislative an-
nouncement. The EC due diligence study showed that
civil society viewed the provision of access to remedy
as one of the most important reasons for introducing
mandatory due diligence as a legal standard.®

However, the introduction of mandatory due dil-
igence as a legal duty or standard of care will not
automatically establish a remedy for victims, unless
it is designed to do so.? Other regulations at EU level
which are often mentioned as examples of EU-level
‘due diligence’ mechanisms, such as the EU Conflict
Minerals” and EU Timber Regulations,® do not provide
for remedies for victims. For our purposes, the French
Duty of Vigilance Act’ is the principal example to date
of a law which requires a general duty to exercise a
standard of care (duty of vigilance) for human rights
and environmental impacts, and which provides av-
enues for civil remedy, including preventative and
compensatory orders. The more recent German Ge-
setz liber die unternehmerischen Sorgfaltspflichten in
Lieferketten (Law on Corporate Due Diligence in Sup-
ply Chains, also known as the Supply Chain Law) of
11 June 2021 provides that the new statutory due dil-
igence obligations created for the purpose of improv-
ing the human rights situation in international supply
chains are to be enforced through administrative pro-
ceedings and administrative penalties. But domestic
trade unions and non-governmental organisations

" Written by Lise Smit, Senior Research Fellow in Business and Human Rights at the British Institute of International and Comparative Law.

'Business and Human Rights Resource Centre (BHRRC), ‘National & Regional Developments on Mandatory Human Rights Due Diligence’ <https://
www.business-humanrights.org/en/mandatory-due-diligence/national-regional-developments-on-mandatory-human-rights-due-diligence>.

2 European Parliament Working Group on Responsible Business Conduct, ‘European Commission Promises Mandatory Due Diligence Legislation in
2021 30 April 2020 <https://responsiblebusinessconduct.eu/wp/2020/04/30/european-commission-promises-mandatory-due-diligence-legislation-

in-2021/>.

3 For example, Olivier De Schutter, Anita Ramasastry, Mark B Taylor and Robert C Thompson, ‘Human Rights Due Diligence: The Role of States;
December 2012. This study collected over than 100 examples of how due diligence is used in other areas of law in over 20 States and a wide variety of

regulatory sectors.

“Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-Breinbauer, Francisca Torres-Cortés, Frank Alleweldt,
Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the Supply Chain - Final Report, European Commission
DG Justice and Consumers, February 2020 <https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/

language-en>.
® Ibid at 154.

® Moreover, in addition to expressly providing for a right of action for victims, the regulation would also need to consider the existing and well-
documented legal, procedural, practical and financial barriers to remedy inherent in seeking justice against multinational companies. This study aims

to consider these barriers and how they could be addressed at EU level.

7 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down supply chain due diligence obligations for
Union importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-affected and high-risk areas [2017] OJ L130/1.

8 Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who place
timber and timber products on the market [2010] OJ L295. Both this Timber Regulation and the Conflict Minerals Regulation ibid were mentioned by
MEP Hautela in introducing the presentation of the EC due diligence study above (n 4).

° Loino 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises donneuses d'ordre.
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can sue under the Law in their own name on anoth-
er's behalf, thereby allowing them to take legal action
if a violation of an‘eminently important legal position’
is to be asserted in court.

A mandatory due diligence requirement as discussed
in this chapter and in the EU due diligence study
would establish a duty or standard of care for com-
panies. The UN Guiding Principles on Business and
Human Right (UNGPs)'® do not expect States to carry
out companies’ due diligence for them, nor do they
expect companies to provide victims with the requi-
site State-based judicial remedies. In terms of inter-
national human rights law, and under the third pillar
of the UNGPs, the primary obligation to provide rem-
edy and sanction for human rights violations remains
with States.

This chapter will focus on how the concept of human
rights due diligence relates to remedy for victims. It
will do so with reference to the UNGPs' concept of
human rights due diligence, and the ways in which
remedies have been included (or not) in recent de-
velopments around mandatory human rights due dil-
igence regulation.

1.2 The Concept of Human Rights
Due Diligence

The concept of human rights due diligence was first
introduced by the UNGPs. It forms part of the corpo-
rate responsibility to respect human rights, which is
set out in the second pillar of the UNGPs and applies
‘to all enterprises regardless of their size, sector, oper-
ational context, ownership and structure."

Guiding Principle 15 sets out three components of
the corporate responsibility to respect human rights:

In order to meet their responsibility to re-
spect human rights, business enterprises
should have in place policies and processes
appropriate to their size and circumstances,
including:

(@) A policy commitment to meet their re-
sponsibility to respect human rights;

(b) A human rights due diligence process to

identify, prevent, mitigate and account for
how they address their impacts on human
rights;

(c) Processes to enable the remediation of
any adverse human rights impacts they cause
or to which they contribute.

The second component of the responsibility to re-
spect human rights, namely human rights due dili-
gence, is described in more detail in UNGP 17 as fol-
lows:

In order to identify, prevent, mitigate and ac-
count for how they address their adverse
human rights impacts, business enterpris-
es should carry out human rights due dili-
gence."”?

It further describes human rights due diligence as
having four components:

Identifying and assessing actual or potential
adverse impacts;

Taking action to address these impacts;

Tracking the effectiveness of the actions
taken; and

Communicating on the steps taken.
It is further stated that human rights due diligence:

(@) Should cover adverse human rights im-
pacts that the business enterprise may cause
or contribute to through its own activities, or
which may be directly linked to its operations,
products or services by its business relation-
ships;

(b) Will vary in complexity with the size of the
business enterprise, the risk of severe human
rights impacts, and the nature and context of
its operations;

(c) Should be ongoing, recognising that the
human rights risks may change over time as
the business enterprise’s operations and op-
erating context evolve.

1 United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31 (hereafter UNGPs).

" Ibid, GP 14.
2 Emphasis added.
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For our purposes the following features of human
rights due diligence are relevant:

1) Human rights due diligence is an ongoing
process, rather than a one-off pre-
transactional process.™

2) Human rights due diligence should go
beyond a focus on risks to the company, to
focus on risks to rights-holders.™

3) Human rights due diligence applies to all
companies regardless of size, sector or
country of operation. However, similarly to
a legal standard of care, it is context-specific
and the level of complexity expected will
depend on the relevant circumstances,
including the company’s size, the risks of
severe impacts and the nature and context of
operations. In accordance with UNGP 14, ‘the
scale and complexity of the means through
which enterprises meet that responsibility
may vary according to these factors and
with the severity of the enterprise’s adverse
human rights impacts!

The UN Office of the High Commissioner for Human
Rights Interpretive Guide on the corporate respon-
sibility to respect human rights (Interpretive Guide)
describes the context-specific aspect of human rights
due diligence as follows:™

If abuses do occur where they could not rea-
sonably have been foreseen, the enterprise’s
stakeholders will assess it on its response:
how well and how swiftly it takes action to
prevent or mitigate their recurrence and to
provide for or support their remediation.

It is likely that a similar test would be applied by
courts or regulators to determine whether a compa-
ny has met any future mandatory human rights due

Human Rights Due Diligence

diligence standard.'®

The UNGPs distinguish between those impacts that
the company causes or contributes to and those ad-
verse impacts to which it is directly linked through
its operations, products or services by a business
relationship. This distinction determines the human
rights due diligence expectations which apply in
each of these circumstances:”

Where a business enterprise causes or may
cause an adverse human rights impact, it
should take the necessary steps to cease or
prevent the impact.

Where a business enterprise contributes or
may contribute to an adverse human rights
impact, it should take the necessary steps to
cease or prevent its contribution and use its
leverage to mitigate any remaining impact to
the greatest extent possible.'

Where the company does not cause or contribute to
the impact, but is directly linked to it in another way,
the Commentary explains that ‘the situation is more
complex; and appropriate action will be determined
with reference to factors such as:™

[TIhe enterprise’s leverage over the entity
concerned, how crucial the relationship is to
the enterprise, the severity of the abuse, and
whether terminating the relationship with
the entity itself would have adverse human
rights consequences.

Leverage is defined as existing ‘where the enterprise
has the ability to effect change in the wrongful prac-
tices of an entity that causes a harm!?*Where leverage
is limited, steps should be taken to increase leverage,
failing which the company may consider terminating
the relationship, provided that it has considered the
adverse human rights impacts of doing so.”'

'3 Jonathan Bonnitcha and Robert McCorquodale, “The Concept of “Due Diligence” in the UN Guiding Principles on Business and Human Rights; 28

European Journal of International Law 2017:899; De Schutter et al 2012 (n 3).

“UNGPs, Commentary to GP 17.

> UN Office of the High Commissioner for Human Rights, ‘The Corporate Responsibility to Respect Human Rights: An Interpretive Guide; 2012, 42

<https://www.ohchr.org/Documents/publications/hr.puB.12.2_en.pdf>.

'¢]tis also noted that here, the Interpretive Guide refers to remediation by the company of the adverse impact by the company as part of the corporate
responsibility to respect, which is distinct from the State duty to provide for access to remedy which is under consideration in this study (see below).

7 UNGPs, Commentary to GP 19.
'® Emphasis added.

Y UNGPs, Commentary to GP 19.
2 |bid.

21 |bid.
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The UNGPs acknowledge that companies may need
to prioritise certain risks based on their severity. The
Interpretive Guide provides some examples of situa-
tions where prioritisation might be justified, or even
expected:*

This would include, for example, agricultural
products sourced from suppliers in an area
known for child labour; security services
provided by contractors or forces in areas of
conflict or weak governance and rule of law;
and drug trials conducted through partners
in areas of low education, literacy and legal
safeguards.

1.3 Human Rights Due Diligence and
Access to Remedy

A legal standard of mandatory human rights due
diligence and access to remedy can be flipsides of
the same coin. In order to be ‘mandatory; any legal
duty would need to be accompanied by some conse-
quence for a failure to meet the standard. This, in turn,
provides an opportunity for liability in terms of civil
remedies for those affected.

Indeed, although the UNGPs are not legally binding,
the Commentary to UNGP 17 provides a hint as to
how human rights due diligence could act as, or in-
teract with, a legal defence:

Conducting appropriate human rights due
diligence should help business enterprises
address the risk of legal claims against them
by showing that they took every reasonable
step to avoid involvement with an alleged
human rights abuse. However, business en-
terprises conducting such due diligence
should not assume that, by itself, this will
automatically and fully absolve them from li-
ability for causing or contributing to human
rights abuses.

As mentioned above, Guiding Principle 15 describes
the corporate responsibility to respect with reference
to three distinct components: a human rights policy,
human rights due diligence, and processes to enable

2 Interpretive Guide (n 15) 42.

2 UNGPs, Commentary to GP 17.

2 Emphasis added.

% Emphasis added.

26 UNGPs, Commentary to GP 17, Commentary to GP 19.
2 Interpretive Guide (n 15) 34.

remediation.

Accordingly, remediation by the company (as the
third component) is understood to be distinct from
human rights due diligence (the second component),
although the two are interrelated as discussed below.

Guiding Principle 17 sets out the responsibility to un-
dertake human rights due diligence with reference
to the company’s ‘actual and potential human rights
impacts. The Commentary explains that:%

Potential impacts should be addressed
through prevention or mitigation, while actu-
alimpacts - those that have already occurred
- should be a subject for remediation (Guid-
ing Principle 22).2*

The Commentary to Guiding Principle 18 similarly
continues:

The initial step in conducting human rights
due diligence is to identify and assess the
nature of the actual and potential adverse
human rights impacts with which a business
enterprise may be involved.”

It is furthermore clear that human rights due dili-
gence applies to both actual and potential impacts
insofar as‘ceasing’an ongoing (ie actual) impact is ex-
pected both when a company causes or contributes
to an impact.®

In contrast, the Interpretive Guide describes human
rights due diligence and remediation as ‘separate but
interrelated":”



Human rights due diligence aims to prevent
and mitigate any potential human rights
impact in which an enterprise might be in-
volved. Remediation aims to put right any ac-
tual human rights impact that an enterprise
causes or contributes to.”®

This relationship between human rights due dili-
gence and remediation by the company is similarly
described in the Organisation for Economic Co-oper-
ation and Development (OECD)’s Due Diligence Guid-
ance for Responsible Business Conduct:®

When involvement in adverse impacts can-
not be avoided, due diligence should enable
enterprises to mitigate them, prevent their
recurrence and, where relevant, remediate
them.

The UNGPs provide for the corporate responsibility
to remediate those adverse human rights impacts
which the company causes or contributes to, but not
those to which it is directly linked. Accordingly, the
corporate responsibility to undertake human rights
due diligence — which does apply to impacts direct-
ly linked to the company - extends further than the
corporate responsibility to remediate. This distinction
isimportant for any mandatory human rights due dil-
igence mechanism which seeks to turn the respon-
sibility to undertake human rights due diligence (as
set out in the right-hand column of Table 1 below)
into a’hard law’duty to undertake mandatory human
rights due diligence.

It is important to note, however, that this refers to
the corporate responsibility to remediate, set out in
the second pillar as part of the wider responsibility to
respect human rights. This predominantly relates to
direct remediation by the company through internal
company grievance mechanisms, or those at industry
association level (collectively termed operational-lev-
el grievance mechanisms). This is distinct and largely
separate from the State duty to provide a remedy for
human rights, which is set out in the third pillar as well

2 Emphasis in original.
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as in international human rights law more generally.

Grievance mechanisms are distinguished from State-
based remedies in the Interpretive Guide as follows:*

Unlike many State-based mechanisms
(courts, ombudsman’s offices and so forth),
an operational-level grievance mechanism
does not have to wait until an issue amounts
to an alleged human rights abuse or a breach
of other standards before it can address it. It
can receive and address concerns well before
they reach that level and before an individu-
al’s or a community’s sense of grievance has
escalated.

Effective grievance mechanisms also help
reinforce aspects of the human rights due
diligence process. They can help in identify-
ing adverse human rights impact in a time-
ly manner and in tracking the effectiveness
of responses to impact raised through the
mechanism. They can also help build positive
relationships with stakeholders by demon-
strating that the enterprise takes their con-
cerns and the impact on their human rights
seriously.

Operational-level grievance mechanisms should
therefore play both a preventative role, by avoiding
the severity of the harm escalating to a level where
it requires judicial intervention, as well as an identifi-
cation role. In this way, the UNGPs understand oper-
ational-level grievance mechanisms as both forms of
direct remediation by the company and part of the
company’s human rights due diligence process.'

The Interpretive Guide explains how human rights
due diligence and remediation are related by refer-
ence to the following examples:3?

For example, an effective grievance mecha-
nism through which those directly affected
can raise concerns about how they are or

22 OECD, ‘OECD Due Diligence Guidance for Responsible Business Conduct; 2018, 16 <http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-

for-Responsible-Business-Conduct.pdf>.
30 Interpretive Guide (n 15) 68.

31 See also OHCHR, Interpretive Guide (n 15) 70:‘For instance, communities that find that an enterprise persistently ignores their concerns about
noise, dust or work opportunities may feel driven to take action to disrupt its operations as the only way to get its attention, perhaps leading to
physical confrontation and even risk to life. One of the comparative advantages of an operational-level grievance mechanism over formal third-party
mechanisms is precisely its ability to identify and address problems early, before they escalate!

32 |bid, 34.
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may be harmed can be a good indicator of
potential and recurring human rights impact.
Tracking the effectiveness of the enterprise’s
responses to human rights impact will simi-
larly benefit from feedback via an effective
grievance mechanism, as well as from wider
stakeholder engagement. Moreover, enter-
prises should be in a position to communi-
cate, as appropriate, both on how they ad-
dress human rights risks in general and how
they have remedied significant human rights
impact.

The UNGPs and Interpretive Guide underscore the
distinction between State-based remedies and com-
pany-level remediation in explaining that compa-
ny-level remediation procedures are not suitable in
all circumstances. In particular, the Commentary to
UNGP 31 states:

Since a business enterprise cannot, with le-
gitimacy, both be the subject of complaints
and unilaterally determine their outcome,
these mechanisms should focus on reaching
agreed solutions through dialogue. Where
adjudication is needed, this should be pro-
vided by a legitimate, independent third-par-
ty mechanism.

Similarly, the Interpretive Guide notes:*

In some circumstances, it may be most appro-
priate for remediation to be provided by an
entity other than the enterprise. For instance,
if a court process or some other State-based
proceeding is under way, it may be necessary
or appropriate for the enterprise to defer to
that process rather than pursuing direct re-
mediation. As the commentary to Guiding
Principle 22 makes clear, such deferral is likely
to be necessary if crimes are alleged.

For our purposes, this distinction is important, be-
cause remediation at the company level also refers
to a curing of the harm in practical terms - ceasing
an ongoing harmful activity, reinstating victims in
the position they were before the harm commenced,
avoiding predicted future harms of the same kind.
These kinds of practical steps towards remediation
of a harmful impact could be understood to be part

 |bid, 64.

of the ongoing due diligence process, but would not
constitute access to remedy for the purposes of meet-
ing the State’s duty to ensure remedy recognised un-
der international human rights law.

Those mechanisms which companies are expected
to include in their human rights due diligence to re-
mediate (cease) their own impacts (through cause or
contribution) should therefore be distinguished from
the State-based or judicial remedies which are under
consideration in this study, and required by interna-
tional human rights law.

When States introduce regulation which requires hu-
man rights due diligence, any UNGPs-compliant stan-
dard should, in principle, extend to those impacts to
which the company is directly linked (as described in
the right-hand column of Table 1). In turn, any fail-
ure to meet the legal duty would give rise to liability
which could be the subject of the statutory remedy.
As such, there is no reason why a statutory remedy
for a failure to meet such a mandatory due diligence
standard should exclude those impacts to which the
company is directly linked.

Table 1: The responsibility to undertake human
rights due diligence and remediation

Nature of | Responsibility | Responsibility to

link between |on the com-|undertake human

company and | pany to reme- | rights due diligence

impact diate

Cause Yes Yes — cease or pre-
vent

Contribute Yes Yes — cease, pre-
vent, use leverage
to mitigate

Directly linked | No Yes — appropriate
action, including
leverage




1.4 A Few Observations Relating to
Ongoing Regulatory Developments

As indicated above, the ongoing regulatory move-
ments towards the introduction of mandatory hu-
man rights due diligence are fast-moving and will not
be addressed herein. However, within the context of
these discussions, a few observations are relevant to
the interaction between human rights due diligence
and access to remedy.

The UNGPs refer to human rights due diligence for ac-
tual or potential adverse impacts. It is anticipated that
remedies for failure to undertake mandatory human
rights due diligence would similarly be available for
harms that have already taken place, are ongoing, or
are imminent, anticipated or foreseen. For ongoing or
future harms, injunctions, interdicts, orders to cease
the activity, interim awards or other similar orders
could be issued, depending on the terminology and
practices within each legal system >

The EC due diligence study found that a legal duty of
human rights and environment due diligence should
follow the UNGPs concept of human rights due dil-
igence, which the study described as a ‘duty of care’
or duty to exercise an expected ‘standard of care’ It
contrasted this with having a duty which operates as
a'tick-box’ exercise, which stakeholders were strongly
against.

34 Smit et al (n 4) 258.
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Depending on its design and application, such a‘duty
of care’ shares similarities with the UK Joint Commit-
tee on Human Rights recommendation® of a ‘duty
to prevent’ mechanism coupled with a statutory de-
fence of having undertaken reasonable human rights
due diligence.*® This model is used in the UK Bribery
Act of 2010,*” and was subsequently included in the
UK Criminal Finances Act 2017, in relation to tax eva-
sion.*® In the ten years since its introduction, the ‘duty
to prevent’ mechanism has been shown to have in-
centivised changes in corporate practices® despite
low prosecution rates.* The ‘duty to prevent’formula-
tion of human rights due diligence is also included in
the UN Draft Treaty on business and human rights,*'
and in the civil society campaigns for mandatory hu-
man rights due diligence regulation at EU level*? and
in the UK.*#®

One advantage of the ‘duty to prevent’ formulation
for the purposes of remedy is that it places the duty
on the company to prevent harms from occurring. It
also allows the company to defend itself on proof of
having undertaken reasonable or appropriate due
diligence, thereby not only incentivising good quality
due diligence,* but also placing the evidentiary bur-
den on the company. As shown by the FRA study,*
the status quo, which requires claimants to prove
facts regarding the company’s decisions and resourc-
es, which are often within the exclusive possession of

35 UK Joint Committee on Human Rights (JCHR), ‘'Human Rights and Business 2017: Promoting Responsibility and Ensuring Accountability, Sixth
Report of Session 2016-17; 5 April 2017. <https://publications.parliament.uk/pa/jt201617/jtselect/jtrights/443/443.pdf>.

* |rene Pietropaoli, Lise Smit, Julianne Hughes-Jennett and Peter Hood, ‘A UK Failure to Prevent Mechanism for Corporate Human Rights Harms;,
February 2020, 62 <https://www.biicl.org/publications/a-uk-failure-to-prevent-mechanism-for-corporate-human-rights-harms>. In order to rely on
the defence, the company would need to show, in a fact-based inquiry, that it has exercised the leverage expected of a reasonable company in the

particular circumstances.
37 Section 7 of the UK Bribery Act 2010.
38 Sections 45(2) and 46(3) of the UK Criminal Finances Act 2017.

3 Genevieve LeBaron and Andreas Riihmkorf, ‘Steering CSR Through Home State Regulation: A Comparison of the Impact of the UK Bribery Act and
Modern Slavery Act on Global Supply Chain Governance’8(3) Global Policy 2017:15.

0 Pietropaoli et al (n 36) 58.

“'Open-Ended Intergovernmental Working Group on transnational corporations and other business enterprises with respect to human rights, Legally
binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises, Second
Revised Draft, 6 August 2020, Art 8.7 <https://media.business-humanrights.org/media/documents/7ebffa2b7510a719d61fdab83fd8b2c19de4c650.

pdf>.

42'Civil society statement on the adoption of European Parliament Due Diligence & Corporate Accountability Legislative Report, 11 March 2021,
available at: <https://media.business-humanrights.org/media/documents/CSO_Statement_INL_plenary_vote.pdf>.

4 Corporate Justice Coalition, ‘Parliamentary Briefing: A Corporate Duty to Prevent Negative Human Rights and Environmental Impacts; 26
October 2020 <https://corporatejusticecoalition.org/resources/parliamentary-briefing-a-corporate-duty-to-prevent-negative-human-rights-and-

environmental-impacts/>.

“‘Rather than promote a‘check box approach if businesses know that they will ultimately have to stand behind the quality of their due diligence in
order to extinguish liability, this could encourage a much more meaningful and substantive engagement with human rights due diligence. This is an
advantage over, for example, a mandatory due diligence mechanism where the quality of a statement must somehow be monitored and regulated in

the abstract! (Pietropaoli et al (n 36) 53).

* FRA, ‘Business and Human Rights — Access to Remedy Comparative Report; 2020, <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-

business-human-rights_en.pdf>.


https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedia.business-humanrights.org%2Fmedia%2Fdocuments%2FCSO_Statement_INL_plenary_vote.pdf&data=04%7C01%7Cchiara.macchi%40wur.nl%7C1879d49fa6254b7673ab08d8fe9634d4%7C27d137e5761f4dc1af88d26430abb18f%7C0%7C0%7C637539269273179716%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=bXdNzmKEOpcmUUX9bIOlhxY8eKkr2Wg17ICqZWImHS0%3D&reserved=0
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the corporate defendant, poses a significant barrier
to remedy.

This defence, which places the evidentiary burden on
the company to persuade the court that it has done
what could be reasonably expected of it in the par-
ticular circumstances, should be distinguished from
a ‘safe harbour’ or ‘tick-box’ provision, which would
exclude the ability to bring legal action if the com-
pany has met certain procedural requirements.*® A
‘safe harbour’ or ‘tick-box’ approach is inconsistent
with the right to remedy,* and in some cases could
even operate to ‘actually remove access to those civil
remedies which currently exist’ in tort law, whereby
‘rights-holders wishing to access remedy would be in
a worse position than they are now'’* As clarified in
a recent study on the application of the ‘duty to pre-
vent’ model in this context:*

[A] pure procedural ‘check box’ or ‘safe har-
bour’ provision that would shield a company
completely from liability if any kind of human
rights due diligence was performed, would
not be aligned with the concept of due dili-
gence contained in the UNGPs. Moreover, as
is evidenced from the Guidance on the Brib-
ery Act and the Skansen case, such a‘safe har-
bour’approach is clearly not the way in which
a due diligence defence is interpreted by the
English courts in the context of the Bribery
Act.

Lastly, current regulatory discussions include con-
siderations relating to regulatory oversight by State-
based authorities. However, administrative fines are
not remedies. Moreover, where regulatory bodies are
afforded powers to receive and investigate complaints
from victims as well as issue binding remedial orders,
such as for compensation, restitution or injunctions,
these administrative oversight processes should not
exclude, substitute or delay victims’ ability to access
judicial remedies in courts, which the UNGPs describe

as ‘at the core of ensuring access to remedy’*® In the
context of the right to privacy, the European Court
of Justice has found®' that even where independent,
State-based supervisory authorities are given a‘wide
range of powers, persons who claim that their rights
have been adversely affected must still ‘have access
to judicial remedies...before the national courts; in
accordance with Article 47 of the EU Charter of Fun-
damental Rights.>?

1.5 Distinguishing Human Rights
Due Diligence from Reporting
Requirements

Lastly, it is important to distinguish between manda-
tory human rights due diligence requirements, and
laws that require companies to report on their due
diligence. While examples of mandatory due dili-
gence laws are new or still under development, due
diligence reporting requirements are slightly more
established. Frequently mentioned examples include
the EU Non-Financial Reporting Directive** and the
UK Modern Slavery Act.>*

These examples of reporting requirements do not re-
quire substantive human rights due diligence to be
undertaken. In turn, mandatory human rights due
diligence as a standard of care does not constitute a
reporting requirement. Although the UNGPs refer to
communication as the fourth component of human
rights due diligence, it is noted that communication
is a wider concept than public reporting and, in keep-
ing with the context-specific nature of the human
rights due diligence standard, would not be required
of all companies under all circumstances. A company
which has reported comprehensively on its due dili-
gence steps would be in a better position to demon-
strate that it has met the legal standard of human
rights due diligence required in any particular case.
However, it would also be possible, in theory, to show
that the standard has been met where there was no
reporting, but also no risk or sufficient (unreported)

4 Lise Smit and Claire Bright, ‘The Concept of a “Safe Harbour” and Mandatory Human Rights Due Diligence, CEDIS Working Paper December 2020
<https://cedis.fd.unl.pt/wp-content/uploads/2020/12/CEDIS_working-paper_the-concept-of-safe-harbour.pdf>.

47 1bid.

8 bid.

“1bid, 52.

%0 UNGPs, Commentary to UNGP 26.

51 Schrems v Data Protection Commissioner, C-362/14, ECLI:EU:C:2015:650.
2 |bid, paras 64-65.

3 Directive 2014/95/EU.

% UK Modern Slavery Act 2015.
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internal processes commensurate to the risks.

The kind of reporting required by existing regulatory
reporting requirements, and as part of human rights
due diligence, should also be distinguished from the
kind of information which claimants need to enable
access to remedy. Reporting requirements, and even
the communication component of human rights due
diligence in the UNGPs, require companies to report
on the steps they have taken, which may include pub-
lication of risk mapping’.

In contrast, claimants seeking remedy for harms suf-
fered need information about the actual harms and
the company’s factual relationship to those harms.
Expert witnesses, data, and other evidence are re-
quired to succeed with a legal claim. This is not the
kind of information that a company would necessar-
ily be required to report as part of its human rights
due diligence process. Instead, in some jurisdictions,
civil procedure allows for this information to be ob-
tained through disclosure and discovery procedures
once a civil claim is underway.

However, as is evidenced by the FRA report, this is not
necessarily the current civil practice in many Member
States. In some Member States, even where a statuto-
ry remedy is provided in certain areas of existing law,
claimants still do not have access to the disclosure
they would require in order to succeed with these
kinds of claims. The challenge which human rights
victims face in obtaining the evidence to substantiate
a claim against companies has been described as one
of the most notable obstacles to access to remedy. As
recent case law such as Lungowe v Vedanta,> Okpabi
v Shell’® and Milieudefensie v Shell’” shows, corporate
defendants have been raising various preliminary
challenges, based on exceptions to jurisdiction or
standing, before any disclosure by the defendant is
required. As a result, in order even to access the dis-
closure phase of a trial, claimants in these cases have
needed to show that an arguable duty of care exists
which brings the matter within the court’s jurisdic-
tion. For this, they have had to rely (almost) exclusive-
ly on the company’s publicly available materials, such
as human rights policies and sustainability reports, to

5 Lungowe v Vedanta Resources plc [2019] UKSC 20.
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demonstrate that a duty of care exists.

These hurdles to access to remedy (including the
inability to access the evidence required to bring a
claim) have been put forward as one of the reasons
why a mandatory human rights due diligence law
would improve access to remedy.’® However, to cure
this shortcoming, Member States would need to en-
sure that any new statutory or judicial remedies intro-
duced for a failure to undertake mandatory human
rights due diligence are also accompanied by provi-
sions for discovery of information for the purposes
of trial. The detailed fact-specific information which
claimants need on a case-to-case basis in order to
pursue their right to remedy can never be satisfied
through a general corporate reporting requirement.

In this way, as mentioned above, a ‘duty of care’ or
‘duty to prevent’ human rights harms, could facilitate
remedy by eliminating the need for human rights
claimants to rely exclusively on publicly available
materials. Instead, claimants would be able to formu-
late their claims by reference to a human rights harm
which they allege constitutes a breach of the statuto-
ry duty to exercise reasonable care, thereby placing
the evidentiary burden to prove the quality of its hu-
man rights due diligence on the company.

1.6 Recommendations

In light of the above, the following recommendations
are made:

= |f mandatory human rights due diligence is
introduced as a legal standard of care at the
EU level, it should expressly require Member
States to ensure that a right to civil remedy is
established in their jurisdictions.

= Any provisions requiring companies to
remediate their own harmful impacts
(whether as part of a mandatory human
rights due diligence duty or separately, and
whether individually or as part of an industry
or multi-stakeholder initiative) should not be
understood as a substitute for a judicial civil
remedy.

% Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3 (12 February 2021).

7 Milieudefensie et al v Royal Dutch Shell and another, Hague Court of Appeals (29 January 2021).

8 Smit et al (n 4); Axel Marx, Claire Bright and Jan Wouters, ‘Access to Legal Remedies for Victims of Coporate Human Rights Abuses in Third Countries;
Report for the European Parliament Sub-Committee on Human Rights (PE 603.475), February 2019.
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Any legal duties to undertake human rights
due diligence should be formulated in
accordance with the UNGPs as a context-
specific ‘duty of care, ‘duty to exercise an
expected standard of conduct’ or ‘duty to
prevent; rather than a ‘safe harbour’ or ‘tick-
box’ requirement which excludes the right of
victims to take judicial action if the company
has taken certain procedural steps.

Any new statutory duties of human rights
due diligence should place the evidentiary
burden on the company to show that it has
undertaken the human rights due diligence
reasonably expected in the circumstances.
Statutory remedies introduced for a failure
to undertake mandatory human rights
due diligence should be accompanied by
provisions for discovery of information for
the purposes of trial.

Where regulatory oversight bodies are
afforded powers to receive and investigate
complaints from victims as well as issue
binding remedial orders, such as for
compensation, restitution or injunctions,
these administrative oversight processes
should not exclude, substitute or delay
victims' ability to access judicial remedies in
courts.
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2 Collective Redress’

2.1 Introduction connected with the conduct of European companies
suggests that the collective nature of such grievances
The UN Guiding Principles on Business and Human s 5 general characteristic, rather than an exception,
Rights (UNGPs)" are premised upon the recognition  3nd that civil law collective redress mechanisms with
that business enterprises’ human rights obligations respect to such cases remain largely unavailable in
need to be matched by appropriate and effective Eyropes
remedies when breached .
In 2016, the Council of Europe recommended its
The third pillar of the UNGPs specifies that States - in - memper States to consider possible solutions for the

line with their international law obligations to ensure  co|lective determination of similar cases in respect of
the right to an effective remedy” ~'should take appro-  pysiness-related human rights abuses® and the Coun-
priate steps to ensure the effectiveness of domestic | ofthe European Union (EU) requested the European
judicial mechanisms when addressing business-relat- - ynjon Agency for Fundamental Rights (FRA) to draw
ed human rights abuses, including considering ways 5 an Opinion on the ‘possible avenues to lower bar-
to reduce legal, practical and other relevant barriers e for access to remedy at the EU level”” The subse-

that could lead to a denial of access to remedy.* The quent Opinion provided an up-to-date summary of
UNGPs further recognise that business-related hu- ¢,ch barriers and identified a number of steps that
man rights abuses often affect groups rather than  oy|d be taken with respect to legal aid, burden of
only individuals and that the ‘[llegal barriers that can proof, matters of private international law, non-judi-
prevent legitimate cases involving business-related  ¢ja] mechanisms and criminal justice. Among its prin-
human rights abuse from being addressed" include  ¢inal recommendations, the FRA concluded that the
inadequate options for aggregating claims or en-  Ey and its Member States should provide for effec-
abling representative proceedings (such as class ac-  tjye collective redress in business and human rights
tions and other collective action procedures), and this  -3¢e¢8 and include it in the standards for non-judicial

prevents effective remedy for individual claimants'® echanisms in the business and human rights field,?
Research into business and human rights grievances  3nd in EU Member States’ National Action Plans on

"Written by Duncan Fairgrieve QC (Hon), Professor of Law Université Paris-Dauphine, Senior Fellow at the British Institute of International and
Comparative Law; Filip Gregor, Chair of the European Coalition for Corporate Justice and the Head of Responsible Companies Section at Frank Bold, a
purpose driven law firm; Christopher Patz, Policy Officer at the European Coalition for Corporate Justice.

! United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31 (hereafter UNGPs or UN Guiding Principles).

2 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force on 23 March 1976) 999 UNTS 171 (ICCPR) art 2(3);
Council of the European Union, Charter of Fundamental Rights of the European Union [2007] OJ C303/01, Art 47.

3 UNGPs, GP 26.

4 bid.

® European Union Agency for Fundamental Rights (FRA), ‘Business-Related Human Rights Abuse Reported in the EU and Available Remedies; 2019
(FRA Report 2019) <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-business-and-human-rights-focus_en.pdf>; Directorate-General for
External Policies of the European Parliament, ‘Access to Legal Remedies for Victims of Corporate Human Rights Abuses in Third Countries, 1 February
2019 (DROI Report 2019) <https://www.europarl.europa.eu/RegData/etudes/STUD/2019/603475/EXPO_STU(2019)603475_EN.pdf>.

¢ Council of Europe, 'Recommendation CM/Rec(2016)3 of the Committee of Ministers to Member States on Human Rights and Business, 2 March 2016
(Council of Europe, Recommendation CM/Rec(2016)3), para 42 <https://edoc.coe.int/en/fundamental-freedoms/7302-human-rights-and-business-
recommendation-cmrec20163-of-the-committee-of-ministers-to-member-states.html>.

7 European Union Agency for Fundamental Rights (FRA), Improving Access to Remedy in the Area of Business and Human Rights at the EU Level.
Opinion of the European Union Agency for Fundamental Rights, FRA Opinion 1/2017, 10 April 2017 (FRA Opinion 1/2017) <https://fra.europa.eu/
sites/default/files/fra_uploads/fra-2017-opinion-01-2017-business-human-rights_en.pdf>.

8 Ibid, Opinion 2.

? Ibid, Opinion 13.
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Business and Human Rights."®

For these reasons, this chapter will evaluate the
availability and optimal design of judicial collective
redress procedures for typical business and human
rights cases involving mass harm before the courts of
the Member States of the EU in the light of recent Eu-
ropean legal developments, including the recent Eu-
ropean Law Institute (ELI)-International Institute for
the Unification of Private Law (UNIDROIT) Model Eu-
ropean Rules of Civil Procedure (ELI-UNIDROIT Model
European Rules), of which one section concerns col-
lective redress."

Collective redress procedures are increasingly com-
mon in jurisdictions across the world, adopted for
their potential to enhance the right to effective reme-
dy as well as judicial efficiency.”> However, the global
trend has not been one of standardisation or harmon-
isation. The functional elements in the design of a col-
lective claim procedure are numerous, with different
jurisdictions pursuing different options, leading to
different outcomes. For instance, recent studies have
shown, on the one hand, that jurisdictions which im-
pose burdensome administrative conditions on vic-
tim-claimants in collective claim procedures tend to
be inefficient, resulting in long drawn-out procedures
and a reluctance on the part of victims and their rep-
resentatives to use the procedures, followed by a
subsequent abandonment of claims.'* On the other
hand, procedures involving a ‘toxic cocktail’ of design
elements have led to serious concerns that they en-
courage ‘abusive’ (groundless or vexatious) litigation,
notably in the United States.™

The principal conclusion of the analysis presented in
this chapter is that in order to guarantee the effec-
tiveness of collective procedures and improve access
to remedy in business human rights cases in a bal-
anced manner, judges need to be provided with var-
ious case-management tools and allowed significant
flexibility to apply collective redress procedures in a
manner relevant to the circumstances of the cases
before them. Importantly, this means that such pro-
cedures should be applicable to a broad variety of
laws, in particular tort claims, rather than being lim-
ited to specific types of harm or legal regulations of
business conduct. These conclusions rest on the fol-
lowing three grounds.

Firstly, as asserted by the UNGPs, ‘[blecause business
enterprises can have an impact on virtually the entire
spectrum of internationally recognised human rights,
their responsibility to respect applies to all such
rights.!'> Secondly, in the absence of civil regimes spe-
cifically designed for human rights abuses, claimants
in typical business and human rights cases have been
bringing their claims on the basis of general tort law
principles.'® Thirdly, flexibility in the application of col-
lective procedures enables judges to overcome the
common problem of procedural rigidity that typically
hinders collective claims, whilst guarding against the
latent risk of abusive litigation.

2.2 The Need for Collective Redressin
the Business and Human Rights Field

Inadequate options for aggregating civil claims for
compensation have consistently been identified as a
practical and procedural barrier to accessing judicial

% |bid, Opinion 18. As a means to implementing the UNGPs, States are obliged under the framework to develop National Action Plans (NAPs) on

Business and Human Rights.

" European Law Institute (ELI) and International Institute for the Unification of Private Law (UNIDROIT), ELI-UNIDROIT Model European Rules of Civil
Procedure (Oxford University Press 2021), <https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_

European_Rules.pdf>.

2 Linklaters, ‘Collective Redress across the Globe — Overview’ <https://www.linklaters.com/en/insights/publications/collective-redress-2018/
collective-redress-across-the-globe-2018/overview>; British Institute of International and Comparative Law, ‘Focus on Collective Redress’ <https://
www.collectiveredress.org/collective-redress/>; Baker & McKenzie Global Class & Collective Actions blog <https://www.globalclassactionsblog.

com/>.

'3 European Commission, Report from the Commission to the European Parliament, the Council and the European Economic and Social Committee
on the implementation of the Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective
redress mechanisms in the Member States concerning violations of rights granted under Union law (2013/396/EU) (European Commission Report on

Recommendation 2013/396/EU), 19.

' European Consumer Commissioner, ‘Green Paper on Consumer Collective Redress; Press conference speaking points, 27 November 2008 <https://

ec.europa.eu/commission/presscorner/detail/en/SPEECH_08_657>.
> UNGPs, Commentary to GP12.

16 Jennifer Zerk, ‘Corporate Liability for Gross Human Rights Abuses. Towards a Fairer and More Effective System of Domestic Law Remedies. A Report
Prepared for the Office of the UN High Commissioner for Human Rights; 2014, 45 <https://www.ioe-emp.org/fileadmin/ioe_documents/publications/
Policy%20Areas/business_and_human_rights/EN/_2014-09-04__OHCHR_Discussion_Paper_-_Corporate_Liability_for_gross_Human_Rights_

Abuses__September_2014_.pdf>.
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remedy in business human rights cases by judicial
commentators and practitioners,'” as well as by inter-
national and regional European human rights institu-
tions and bodies.

Typical barriers facing victim-claimants include pro-
longed legal proceedings, significant legal fees and
court costs together with expensive expert evidence
in the form of testimony or scientific studies, which
are especially common in so-called toxic tort (a spe-
cific type of personal injury claim claiming harm from
exposure to a dangerous chemical or substance) and
environmental harm cases.'®In addition to such ongo-
ing and significant one-off costs, and given the preva-
lence of the‘loser pays’ principle in many jurisdictions
worldwide (excluding the US), victim-claimants also
face the intimidating risk of liability for the corporate
defendant’s legal costs if they lose their case. Whilst
some jurisdictions' may cap or mitigate the amount
of the defendant’s legal costs for which unsuccessful
victim-claimants may be held liable,? the prospective
risk may in itself constitute a powerful psychological
inhibitor to even bringing a claim, as even reduced
amounts would lead to financial ruin for those al-
ready burdened with the costs or loss of livelihood
associated with the harm they have sustained.

Class or collective actions are clearly recognised as
an effective means for a large number of victims to
access remedy, principally because they‘have the po-
tential to reduce legal fees and risks for claimants’ by
allowing them to band together.?' For victim-claim-
ants asserting claims against large and well-resourced
corporate defendants, the legal fees and financial
risks are often so significant as to prohibit bringing
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an individual claim. In its analysis of access to justice
in the consumer protection field, the European Com-
mission concluded that in many instances affected
consumer claimants who are unable to join forces in
order to seek redress collectively will simply abandon
their justified claims owing to the excessive burdens
of individual proceedings.”

This conclusion can be extrapolated to business and
human rights grievances involving environmental, la-
bour and other forms of harm. Owing to the nature of
human rights abuses and the typical vulnerability of
the affected people as compared with European con-
sumers, it is reasonable to assume that such a chilling
effect is even greater in this area. The harm suffered
in such cases is also typically very serious, and of-
ten more egregious, including harm to life and limb,
property, or the environment. Victims in business
human rights cases also often belong to particularly
vulnerable groups such as migrant workers or indig-
enous communities, are located in developing coun-
tries where they have comparatively limited financial
resources and are already managing the impacts of
significant harms. Interpretations of the right to a fair
trial and effective remedy,?® not least by UN moni-
toring mechanisms, have also stressed the particular
importance of enhancing access to remedy for such
persons in situations of vulnerability.?*

As noted in the introduction to this chapter, the
Council of Europe, the Council of the EU, and the FRA
identified the need for effective collective redress in
cases of business-related human rights abuse. A sim-
ilar conclusion was reached by the UN High Commis-
sioner for Human Rights in his report to the UN Hu-

'7 1bid; DROI Report (n 5) 16; European Coalition for Corporate Justice,‘EU Law for Collective Redress. Case for the Environment, Human Rights and
Fair Competition; December 2017 (ECCJ Policy Paper), available at <https://corporatejustice.org/eccj_eu_law_for_collective_redress_position-
paper2017_1.pdf>; Gwynne Skinner, Robert McCorquodale and Olivier De Schutter,‘The Third Pillar: Access to Judicial Remedies for Human Rights
Violations by Transnational Business, December 2013 <https://corporatejustice.org/documents/publications/eccj/the_third_pillar_-access_to_

judicial_remedies_for_human_rights_violation.-1-2.pdf>.
8 FRA (n 7) 5-6.

> One Member State (PT) provides for the reimbursement of only 50% of the defendant’s costs in the case of dismissal of the claim both in group
actions and in representative actions, thus limiting the risk for those bringing collective actions. See European Commission (n 13) 8.

2 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative actions for the protection of the
collective interests of consumers, and repealing Directive 2009/22/EC [2020] (Directive on representative actions for the protection of the collective
interests of consumers); Art 8(a)(2) provides that ‘Individual consumers concerned by a representative action for redress shall not pay the costs of the

proceedings.
21 Zerk (n 16) 82.
22 European Commission (n 13) 19.

2 Such as the Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(Ill) (UDHR), Art 8; ICCPR, Art 2(3); European
Convention for the Protection of Human Rights and Fundamental Freedoms, as amended (adopted 4 November 1950, entered into force on 3

September 1953) (ECHR), Arts 6 and 13.

24 Convention on the Rights of Persons with Disabilities (CRPD) Art 13; General Comments by the Monitoring Mechanism for the International

Covenant on Economic, Social and Cultural Rights (ICESCR); FRA (n 7) 6.
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man Rights Council, concerning the implementation
of the UNGPs.”

Similarly, those analyses studying in detail collective
redress procedures in the EU, and commissioned by
the EU institutions,® reach the common conclusion
that well-designed collective redress procedures are
a key instrument for alleviating procedural and other
difficulties encountered when seeking judicial reme-
dy. They also point out that more inclusive rules on
legal standing which allow claims related to the same
dispute to be handled in one single set of proceed-
ings also obviate a proliferation of individual pro-
ceedings. Such broadened rules improve procedural
economy with beneficial results in terms of costs and
time not only for claimants and defendants but also
for the court system and therefore for public resourc-
es in general.”

2.3 The State of Affairs Concerning
Business and Human Rights Cases in
the EU

Instances of corporate mass harm have been widely
reported in the mainstream news for decades, with a
series of studies indicating serious concerns regard-
ing widespread corporate adverse human rights risks
and impacts.?®

Such findings are supported by a 2019 empirical
mapping by the FRA of serious corporate harm inci-
dents involving EU companies, both within the EU
and in third countries, during the seven-year period
from the adoption of the UNGPs in June 2011 to June
2018.2 Of the 155 cases examined, 45 concerned

abuse outside the EU with an EU-headquartered
company playing a significant role, either directly or
through its supply chain.?® All the incidents chosen in-
volved some attempt by the victims (including where
unsuccessful) to have access to some form of redress
(access to justice).

Overall, the majority of incidents involved environ-
mental harm and labour harm associated with work-
ing conditions, followed by cases of discrimination
and incidents where human life and the right to an ef-
fective remedy were at stake.?' A review of the various
cases also reveals that the vast majority are, in fact,
mass harm cases affecting anywhere from dozens to
thousands of victims directly or indirectly. The ‘class’
or category of victims included consumers, workers,
persons with disabilities suffering from discrimina-
tion and groups of indigenous people whose health
or survival was jeopardised by the expansion of ex-
tractive activities.3? Examples of extra-territorial mass
harm incidents involving EU companies included oil
spills in the Nigerian Niger Delta by Dutch, British
and Italian oil companies; nomadic tribes in Northern
Kenya affected by alleged land-grabbing by a Danish
wind energy company; local Chilean communities af-
fected by the dumping of toxic waste by a Swedish
mining company; hundreds and thousands of work-
ers producing for EU brands killed in separate indus-
trial disasters in Pakistan and Bangladesh respective-
ly; the construction of a hydro-electric power plantin
Laos by an Austrian company allegedly contributing
to severe environmental damage and displacement
of local communities.

The study concluded with ‘a rather clear indication

2 United Nations Human Rights Council, Improving Accountability and Access to Remedy for Victims of Business-Related Human Rights Abuse.
Report of the United Nations High Commissioner for Human Rights; 10 May 2016, UN Doc A/HRC/32/19.

2 British Institute of International and Comparative Law, ‘State of Collective Redress in the EU in the Context of the Implementation of the
Commission Recommendation; November 2017 <https://www.biicl.org/documents/1881_StudyontheStateofCollectiveRedress.pdf>; Directorate
General for Internal Policies of the European Parliament, ‘Collective Redress in the Member States of the European Union, Study Requested by the
JURI Committee, October 2018 <https://www.europarl.europa.eu/thinktank/en/document.htmli?reference=IPOL_STU%282018%29608829>.

27 European Union Agency for Fundamental Rights (FRA), ‘Access to Justice in Europe: an Overview of Challenges and Opportunities;, 2011, 39.

2 United Nations Human Rights Council, ‘Promotion and Protection of All Human Rights, Civil, Political, Economic, Social and Cultural Rights,
Including the Right to Development. Report of the Special Representative of the Secretary-General on the Issues of Human Rights and Transnational
Corporations and Other Business Enterprises. Addendum. Corporations and Human Rights: A Survey of the Scope and Patterns of Alleged Corporate-
Related Human Rights Abuse; 23 May 2008, UN Doc A/HRC/8/5/Add.2; International Peace Information Service, ‘The Adverse Human Rights Risks and
Impacts of European Companies: Getting a Glimpse of the Picture;, October 2014 <https://corporatejustice.org/documents/ahrri_report_final-2.pdf>.
The Study by the International Peace Information Service indicated that over half of the largest companies by market capitalisation listed on main
European stock exchanges (based on analysis of companies included in German DAX 30, France’s CAC 40 and the UK'’s FTSE 100) have been identified
in allegations or concerns regarding adverse human rights risks and impacts; allegations primarily concerning their overseas operations. These
allegations may not necessarily meet the standard required for civil liability.

2 FRA (n 5).
3 Ibid, 8.

31 Ibid.

32 bid, 9.
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that the cross-border element adds difficulties for
the victim to be able to get the case heard, and even
more so if the case relates to a cross-border situation
outside the EU.** Such extra-territorial claims will typ-
ically only be able to rely on a judicial cause of ac-
tion in tort law** under the operation of the Rome Il
regime,* given that EU law on environmental, labour
and consumer protection (for example) is general-
ly neither applicable nor enforced extra-territorially
(there being some exceptions).

A 2019 study commissioned by the European Par-
liament's Sub-Committee on Human Rights* inves-
tigated in more detail extra-territorial cases of harm
involving EU companies with findings that, from the
early 2000s until the present day, only approximately
40 foreign direct liability cases have been brought be-
fore courts in Europe against European companies for
alleged harms committed abroad.?” Of 35 cases stud-
ied in detail, 20 were civil claims for compensation.®
Of the former, civil compensation claims, just two
have resulted in positive judicial outcomes so far.*
These figures reveal the current civil compensation
claim success rate in transnational business human
rights cases involving EU companies, for the entire EU,
as notably meagre. Whilst it is likely that not all the al-
legations mentioned at the beginning of this section
would come up to proof on the facts or on the basis of
the applicable substantive law, the significantly low
success rate affirms other findings that there are in-
deed major barriers to accessing judicial procedures
and remedy for overseas victim-claimants.

33 |bid, 15.
34Zerk (n 16) 45.
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2.4 Availability of Collective Redress
Procedures in the EU Member States

Following a 2013 European Commission Recommen-
dation to the EU Member States promoting collective
redress,* discussions of collective redress in the EU
once again came to the fore as a result of a 2018 EU
legislative proposal for a harmonised EU consumer
collective redress mechanism, which was adopted
in law as the EU Consumer Representative Actions
Directive.*’ According to the 2013 Commission Rec-
ommendation, Member States should have collective
redress mechanisms available to achieve EU policy
objectives such as the better enforcement of EU law,
protection of consumers, improvement of access to
justice, better efficiency of justice systems, avoidance
of abusive litigation and the effective right to com-
pensation. The implementation of the 2013 Recom-
mendation by the Member States was, however, very
limited.*

While most of the Member States now have collective
redress mechanisms on the statute book, the forms
and contours of those mechanisms are very different
and their scope of application limited.* One thing
that is striking is that, due to strong opposition from
business organisations, most Member States have not
adopted a generic mechanism applying horizontally
across different sectors, preferring instead a sectoral
approach, with the notable exception of the Nether-
lands* Italy* and Poland*, while some, including the
Czech Repubilic, Slovakia and Estonia, do not yet pro-
vide any compensatory collective redress procedure.

Research by the FRA published in 2020 showed that

35 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations

(Rome I1) [2007] OJ L199/40.
3% DROI (n 5).

37 LFH Enneking, Judicial Remedies: The Issue of Applicable Law’in Alvarez Rubio, Juan Jose and Yiannibas Katerina (eds), Human Rights in Business

(Routledge 2017) 38, 40-41. See also Zerk (n 16); DROI (n 5) 13.
3 DROI (n 5).
3 bid.

40 European Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress mechanisms
in the Member States concerning violations of rights granted under Union Law (2013/396/EU) [2013] OJ L201/60 (European Commission
Recommendation 2013/396/EU on collective redress) <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013H0396>.

41 Directive on representative actions for the protection of the collective interests of consumers (n 20).

“BIICL (n 26).

“ Linklaters (n 12); BIICL (n 12). The Baker & McKenzie Global Class & Collective Actions blog is available at <https://www.globalclassactionsblog.

com/>.

4 Settlement of Large-scale Losses or Damage (Class Actions) Act 2020 (NL); as well as the collective action procedure based on Arts 3:305a-305d of

the Dutch Civil Code. See also BIICL, ‘State of Collective Redress’ (n 26) 223.

4 Legge 12 aprile 2019, n 31 (IT). See also BIICL, ‘State of Collective Redress’ (n 26) 319.
4 Act on Class Actions (Ustawa o dochodzeniu roszczeri w postepowaniu grupowym) 2009 (PL). See also BIICL (n 26) 233.
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of 32 cases discussed during interviews in the eight
Member States covered by the research, 21 related
to collective damage (where a group of victims was
affected by the abuse), but collective remedy was
used in only four cases.*” The main reason identified
in the research was that, in most Member States, col-
lective redress or representative actions are limited
to consumer protection law and certain aspects of
environmental law, and their application is further
complicated by various procedural criteria. The re-
search study provides further details documenting
these problems in the Dutch, French, German, Polish,
Finnish and Swedish systems, and describing a recent
reform of the Italian law on class actions which has
been adopted in order to address such limitations.*

The Consumer Representative Actions Directive will
introduce in the law of EU Member States a new har-
monised procedure which will enable ‘qualified en-
tities’ - generally consumer organisations — to bring
representative actions in the EU in order to further
consumer protection goals.* This may help to over-
come some of the procedural barriers identified by
the FRA research study.

Nevertheless, it is obvious but important to note
that, owing to their limited scope with regard to
rights-holders, consumer collective redress proce-
dures are grossly inadequate to secure access to
remedy to the extent envisaged by the third pillar
of the UNGPs, which clearly specifies that access to
remedy must be available to all rights-holders, not
just EU consumers.® There is some overlap between
consumer rights and human rights, for example the
right to life or health in the case of product safety, but
insofar as other consumer rights are (or are not) hu-
man rights®', the harm sustained by consumers is of-
ten not as serious as loss of life in industrial accidents,
large-scale environmental harm, or abuses of core
labour rights, such as the prohibition of child and
forced labour. Moreover, whilst Article 38 of the EU
Charter of Fundamental Rights requires that ‘Union

policies shall have a high level of consumer protec-
tion; Article 47 provides that ‘Everyone whose rights
and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a
tribunal in compliance with the conditions laid down
in this Article’

Whilst it is clear that collective redress mechanisms
are on a growth trajectory within the EU, their avail-
ability remains notably inconsistent, since it is based
on a patchwork regulatory approach. One clear con-
sequence is that the aforementioned serious business
human rights cases remain unlikely to be covered by
the existing collective redress mechanisms that are
available in most EU jurisdictions. When it comes to
enhancing their right to effective remedy, victims of
abuses of human rights committed by businesses are
liable to fall through the cracks of the current EU col-
lective redress status quo. Moreover, even though the
forthcoming EU consumer collective redress legisla-
tion is expected to constitute an advance for consum-
er interests,* it is, in various different ways, ill-suited
to cope with the peculiarities of typical business
human rights cases brought by the aforementioned
categories of victims, such as affected communities
(including indigenous communities), workers (both
inside and outside the EU) and victims of environ-
mental damage (caused by EU companies both inside
and outside the EU) whose claims are excluded from
the scope of the legislation. Not only by scope, but
also by design, the new EU Consumer Representative
Actions Directive does not represent an advance-
ment for general business and human rights victims.

2.5 A Balanced Approach to the
Growth and Harmonisation of

Collective Redress Procedures in the
EU

What is now needed is a clear path forward with re-
spect to collective redress in the EU, so as to make
collective redress available to victims of all forms of
business human rights abuses. Through collaboration

4 European Union Agency for Fundamental Rights (FRA), ‘Business and Human Rights — Access to Remedy;, Report, 2020, 58 <https://fra.europa.eu/

sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf>.
“ |bid, 59-61.

4 Directive on representative actions for the protection of the collective interests of consumers (n 20).

50 UNGPs, GP 25.
*1Iris Benohr, EU Consumer Law and Human Rights (OUP 2013).

52 Civil society and consumer groups have nonetheless raised concerns about the effectiveness of the procedure in relation to the various, stringent

requirements for bringing claims.



between the ELI and UNIDROIT,*® leading European
academics, practising lawyers, judges and members
of the European institutions from both civil and com-
mon law jurisdictions have developed model rules
providing for the availability of collective redress on
the basis of a broad, non-sectoral approach as ini-
tially indicated by Commission Recommendation
2013/396.>* These model rules, which constitute ex-
pert guidance for procedural design, are best-placed
to guide the development of collective redress in the
Member States of the EU in a manner consistent with
both Commission Recommendation 2013/396 and
the recently adopted Consumer Representative Ac-
tions Directive 2020/1828, as well as further national
development of existing collective redress mecha-
nisms, as seen in recent years. The key to the practi-
cality and utility of the model rules is their simplicity
and flexibility, together with the discretion they af-
ford judicial authorities when it comes to case man-
agement.

Discussions about the optimum design of procedural
rules for collective redress are underpinned by a vari-
ety of public policy goals. Whilst the reduction in the
barriers to justice/remedy faced by victim-claimants
is put forward as a primary policy goal, it goes hand-
in-hand with the need to prevent so-called ‘abusive’
litigation. The need for overall efficiency of procedure
and the need to mitigate undue economic impact on
corporate defendants caused by a possible sharp in-
crease in damage claims (the ‘floodgates’ arguments)
are related policy concerns.* Due weight must be af-
forded to each of the public policy concerns, as un-
due emphasis on either one carries a serious risk of
institutionalising a procedure which is unbalanced
and unworkable in practice and ultimately unfit for
purpose. The ELI-UNIDROIT Model European Rules
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afford all necessary tools which could be required by
national judicial authorities in order to prevent abus-
es of collective redress procedures, whilst facilitating
access to justice for victim-claimants. The flexibility of
the ELI-UNIDROIT Model European Rules wisely ac-
knowledges that there is no‘one size fits all’ collective
redress mechanism, given the numerous and signifi-
cant differences between cases (type of harm, num-
ber of claimants, etc).

Firstly, it is essential to note that the most comprehen-
sive empirical study of collective redress mechanisms
across the EU Member States to date, commissioned
by the European Commission and undertaken by the
British Institute for International and Comparative
Law, concludes that, after many years (in some cases
decades) of collective redress mechanisms observed
or monitored in numerous Member States, there is no
evidence of abusive litigation in any jurisdiction.* The
absence of abusive litigation stems from the particu-
larities of EU civil jurisdictions compared to the Unit-
ed States, where it was historically so prevalent that
reforms had to be introduced in the recent period to
curb the phenomenon.’” The single most significant
and relevant factor distinguishing EU civil jurisdiction
procedure from the one in the US in this regard may
well be the ‘loser pays’ rule, whereby the losing party
to a civil dispute has to pay the winning side’s legal
costs®, which constitutes - together with general
prohibition on punitive damages and regulation of
contingency fees - a strong and effective disincen-
tive to bringing false, vexatious, unfounded or simply
difficult cases.”®

There are strong reasons to believe that expanding
the availability of collective redress to cover business
and human rights cases, including those which are
extra-territorial, is unlikely to increase the risks of abu-

*The official website of the International Institute for the Unification of Private Law is accessible at <https://www.unidroit.org/about-unidroit/

overview>.
> ELI-UNIDROIT Model European Rules (n 11) 240.

%% See the criteria set out by the European Commission in its study evaluating the effectiveness of the 2013 Recommendation, namely:‘the impact
on access to justice, the right to obtain compensation, the need to prevent abusive litigation, the impact on the functioning of the single market, the
economy of the EU and consumer trust; see European Commission Report on Recommendation 2013/396/EU (n 40) para 41.

6 BIICL (n 26) 40. 'More than three quarters of respondents did not report any instances of abusive litigation. The 14 respondents who referred to the
risk of abusive litigation, however, pointed to potential risks rather than current instances of abuse. One respondent referred to media reports about
the initiation of potentially abusive litigation by fake consumer associations without being able to verify the information’.

57 Class Action Fairness Act 2005 (US).

8 Application of the loser pays principle is typically subject to the discretion of the judge, who can relieve the losing party from the obligation to pay
the legal fees and costs incurred by the other party, taking into account the interest of justice. Such fee shifting, however, cannot be relied on by the
claimants in advance, and thus the loser pays principle remains a powerful deterrent of speculative and vexatious litigation.

9 BIICL (n 26) 41, 'several respondents showed that the potential of collective actions to generate abusive litigation is rather limited and the situation
in its whole being incomparable to the US. One respondent commented that in the EU, “there is more of a risk of inadequate collective redress

mechanisms and a lack of litigation than a risk of abusive litigation”.
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sive litigation or lead to such a large number of cases
as to exceed the capacity of EU judicial systems. First,
as noted above, the current civil compensation claim
rate in transnational business human rights cases per
Member State is very low (approximately 20 cases
since the early 2000s, of which just one has resulted
in a positive final decision for the victim-claimants).%°
Secondly, collective redress has now been enshrined
at EU level for breaches of consumer law, which typi-
cally operate on strict liability regimes the thresholds
for which are notably lower than for general tort law.
In business and human rights cases, where liability is
typically determined by general tort law principles,®'
victim-claimants are required not only to prove that
the harm occurred, but also that the defendant did
not meet the required standard of care (that is, that
it was negligent). Human rights due diligence legisla-
tion, such as the French Act on the duty of vigilance
and the legislative initiative announced by the Euro-
pean Commission,®> may expand the scope of corpo-
rate liability to harm caused by third parties (such as
controlled or economically dependent entities) in the
supply chain. However, in order to prove liability un-
der these new regimes, it would still need to be estab-
lished that a corporate-defendant, having not acted
with due care, contributed in some way to the harm
in question.® As against the relative simplicity of con-
sumer claims, victim-claimants in such cases would
need to prove these additional elements, requiring
significantly more evidence and resources. Thirdly
and at the same time, in business and human rights
cases where claimants are frequently located in third
countries and belong to vulnerable groups, all the
aforementioned procedural, financial and practical
hurdles and costs are significantly higher compared
with standard consumer cases. Lastly, in business and
human rights cases, the quantum of damages is far
more difficult to predict compared with typical con-
sumer claims, which typically concern specific, easi-

€ DROI (n 5).

ly identifiable and quantifiable economic harm. The
combined effect of a significantly higher threshold
for liability, higher financial costs and practical hur-
dles; as well as associated higher legal uncertainty
and unpredictability of damage (compensation) that
can reasonably be expected, is that business and hu-
man rights cases will continue to remain unattractive
for abuse of third party funding and speculative liti-
gation.*

For these reasons, in line with the recommendations
of the Council of Europe, the FRA and the UN Human
Rights Council, the European Commission should
present a proposal for legislation to provide for a col-
lective redress mechanism in civil law with respect to
all business-related human rights abuses. This could
take the form of new stand-alone legislation or an
expansion of the Consumer Representative Actions
Directive 2020/1828 beyond the boundaries of con-
sumer protection law to all types of mass harm and
all categories of claimants beyond consumers. The
European Commission should also include standard
collective redress clauses in every proposal for sector
or issue-specific legislation aiming at protection of
fundamental rights. By the same token, when trans-
posing the aforementioned Directive (the deadline
for which is summer 2022), EU Member States will
have a unique opportunity to expand the applica-
tion of the collective redress regime they are obligat-
ed to implement beyond the requisite EU consumer
law and make it applicable to their general civil law,
and in particular, tort law. Such an extension of scope
would enable victim-claimants in typical business-re-
lated human rights violation cases to collectivise their
claims and overcome key barriers to access to judicial
remedy to which we have adverted above.

In designing these collective redress mechanisms,
both the EU and its Member States should follow, to
the maximum extent possible, the respective section

& Cees van Dam and Filip Gregor, ‘Corporate Responsibility to Respect Human Rights vis-a-vis Legal Duty of Care’in Juan José Alvarez Rubio and
Katerina Yiannibas (eds), Human Rights in Business. Removal of Barriers to Access to Justice in the European Union (Routledge 2017); Zerk (n 16) 45.

52 See Chapter 2, para 1 above.

% Whilst a European Commission legislative proposal on corporate due diligence remains forthcoming, preliminary indications from the European
Parliament indicate any associated civil liability regime ought to retain a form of due care defence. See Committee on Foreign Affairs of the European
Parliament, ‘Opinion of the Committee on Foreign Affairs for the Committee on Legal Affairs with Recommendations to the Commission on Corporate
Due Diligence and Corporate Accountability; 2020/2129(INL) [2020] <https://www.europarl.europa.eu/doceo/document/AFET-AD-655782_
EN.html?redirect>; European Parliament Resolution‘On an EU legal framework to halt and reverse EU-driven global deforestation;, 2020/2006(INL)
[2020] <https://www.europarl.europa.eu/doceo/document/TA-9-2020-0285_EN.html>.

5 All of the aforementioned factors correlate to well-known barriers to accessing remedy which currently sustain the mass global victim remedy
deficit identified by the United Nations Guiding Principles on Business and Human Rights and must also be addressed in order to meet State

commitments under Pillar Ill of the UNGPs.



of the ELI-UNIDROIT Model European Rules of Civil
Procedure, and in particular, the flexibility and con-
trol over procedure these rules afford judges in case

management procedure.

2.6 The Application of ELI-UNIDROIT
Model European Rules on Collective
Redress in the Business and Human
Rights Context

The overall ELI-UNIDROIT Model European Rules proj-
ect is ambitious and seeks to provide a set of model
procedural rules that can be applied in all civil and
commercial litigation® arising before courts in the
Member States of the EU.% The following section will
survey the main procedural elements provided by
these model rules that are relevant to the design of a
collective claims mechanism in the business and hu-
man rights context as elaborated above.

2.6.1 Scope of Application

The scope of application will determine what type of
harm or the type of legal breach to which the proce-
dure applies. Sector-specific collective redress mech-
anisms are applicable to claims originating under a
specific piece or body of legislation, such as consum-
er, competition, environmental protection or privacy
laws, for harm suffered as a result of a failure to fulfil
obligations under those laws.®” Such sector-specific
mechanisms are typically designed for, and tailored
to, the particularities of claims originating under the
said specific body of law, and adopt relevant design
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features, accordingly. Sector-specific mechanisms
are to be contrasted with horizontal collective re-
dress mechanisms. The latter are applicable ‘across
the board’ to any claim, irrespective of the substan-
tive law being applied, and thereby include basic
tort claims for damages. Horizontal mechanisms are
typical of common law jurisdictions where proce-
dural law is generally trans-substantive, meaning it is
applied uniformly in all types of action regardless of
the area of substantive law in question.®® As already
mentioned, there is, however, experience with hori-
zontal collective redress mechanisms in civil law juris-
dictions, for example in the Netherlands with its Col-
lective Settlements of Mass Claims Acts.® In addition,
Italy and Poland provide for full horizontal collective
redress mechanisms in their civil procedure law.”®
The European Parliament,”’ the European Economic
and Social Committee’? and the European Commis-
sion”® have all called for and promoted a horizontal
scope of application for collective redress, that is to
say, the availability of collective redress for all forms
of harm under all relevant bodies of law. The ELI-UNI-
DROIT Model European Rules are intended to be of
such general, horizontal application, meaning that
they can be used for actions brought on the basis of
domestic/national or EU legislation and can be sec-
tor-specific for specific breaches of specific legisla-
tion or used for general tort law or both.”* The rules
are ‘trans-substantive’ in the sense that they are ap-
plicable to all forms of harm, and afford the benefits
of collective redress outlined by the aforementioned
human rights authorities in the previous section to all

% Vincent Smith, ‘Redress through collective actions in Europe: ELI-UNIDROIT and European Commission Proposals’ 24 Uniform Law Review 2019:1, 4;

ELI-UNIDROIT Model European Rules (n 11), Rule 1.
% ELI-UNIDROIT Model European Rules (n 11), Rule 1 and Commentary.

% The French system, notably its evolution, is quite representative of this sectoral approach and consumer-driven protection device. France initially
followed a very restricted sectoral approach and the mechanism was first made available in consumer and competition law only. It was then
expanded to cover other sectors, including health issues through the law on the modernisation of the health system, discrimination, environment
and privacy. While the action de groupe exists in all these areas, it cannot be said that France has adopted a horizontal approach as the procedural

rules vary from one sector to another.

% Directorate General for Internal Policies of the European Parliament (n 26). See, for example, Canada, Ontario Class Proceedings Act [1992] SO 1992,
Chapter 6; Australia, Federal Court of Australia Amendment Act [1991]; the United States of America, Federal Rules of Civil Procedure, Rule 23.

% See above (n 44).
70 See above (n 45) and (n 46).

7' European Parliament Resolution ‘Towards a Coherent European Approach to Collective Redress; 2011/2089(INI). With the adoption of this
resolution, on 2 February 2012, the European Parliament called for any proposal in the field of collective redress to take the form of a horizontal
framework including a common set of principles providing uniform access to justice via collective redress within the Union and specifically but not

exclusively dealing with the infringement of consumer rights.

72 Opinion of the European Economic and Social Committee on the Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions Towards a European Horizontal Framework for Collective Redress

[2014] OJ C170/11.

73 European Commission Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions ‘Towards a European Horizontal Framework for Collective Redress’[2013] COM(2013)401 (Collective

Redress Communication).
74 ELI-UNIDROIT Model European Rules (n 11), Rule 1T and Commentary.
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victim-claimants. By virtue of their application to ba-
sic tort law claims, the rules ensure the availability of
collective redress to victim-claimants in typical busi-
ness human rights claims, given that general tort law
(typically negligence) is most commonly relied on as
a cause of action by victim-claimants in those cases.”

2.6.2 Thresholds

The ELI-UNIDROIT Model European Rules afford judg-
es discretion to allow a group of civil claims to pro-
ceed collectively, according to the simple threshold
criterion that the case is not suitable for simple join-
der.’¢ In allowing the claims to proceed together col-
lectively, the judge must also be satisfied that all the
claims have enough in common to be tried in a sin-
gle procedure.”” The ELI-UNIDROIT Model European
Rules also, however, foresee the possibility of estab-
lishing sub-groups in appropriate cases’ in order to
classify claims relating to a different category of harm
but which derive from the same alleged harmful ac-
tion. Through the innovation of claimant sub-groups,
judges are afforded enhanced means to undertake
case-management of collective claims efficiently, re-
sulting in better overall procedural economy.

2.6.3 Opt-In and Opt-Out

The means of constituting a collective claim, or ‘form-
ing the class; is another major and often controversial
feature of collective claims procedures. The means of
constituting a collective claim may fall into two cat-
egories known as ‘opt-in’ and ‘opt-out’ Whereas opt-
in obliges victim-claimants expressly to give their
consent as a precondition for joining the collective
claim (thereby placing a communication and adver-
tisement burden on those with standing to bring the
claim), opt-out considers them to have tacitly joined

75 Zerk (n 16) 45.

76 ELI-UNIDROIT Model European Rules (n 11), Rule 212(1)(a).
77 Ibid, Rules 212(1)(b) and (c).

78 |bid, Rules 212, 218(a), 218(d), 219(b), 228(a).

the claim by virtue of their having suffered similar
harm as the collective. Therefore, in an opt-out sys-
tem, victim-claimants are automatically included in a
collective redress claim unless and until they decide
to opt-out. Whilst the opt-in system may be consid-
ered more compatible with the principle of party
autonomy, an opt-out model can be considered a far
more effective means of overcoming the rational ap-
athy of victims about joining a collective claim” and
disincentives specific to business and human rights
grievances, such as logistical difficulties in obtaining
consent from all victims, intimidation and even risks
to life,®® which are not present in consumer protec-
tion cases.

Hybrid models, whereby the court can decide what
is the best means of constituting the collective claim,
either opt-in or opt-out, depending on the circum-
stances of the claim, also exist, for example in Bel-
gium, Bulgaria, Denmark and the United Kingdom.®'
The ELI-UNIDROIT Model European Rules provide for
such a hybrid model, affording a judicial discretion to
pursue the collective claim either as an opt-in or opt-
out procedure, according to the realities of the case
before them.® This approach is consistent with the
2013 Commission Recommendation, which permits
the use of opt-out procedures if they are justified in
the interests of the sound administration of justice.®
The ELI-UNIDROIT Model European Rules provide that
an opt-in procedure should be the default® but that
a court retains the discretion to® proceed with an
opt-out procedure if two conditions are met: firstly,
that the group members’ claims cannot be brought
individually because of their small size; and secondly,
that a significant number of group members would
not opt-in to the collective proceeding (as a result of
rational inaction).® An opt-out procedure under the

7 European Law Institute, ‘Statement of the European Law Institute on Collective Redress and Competition Damages Claims;, 2014, 43; Georg E Kodek,
‘Kollektiver Rechtsschutz in Europa - Diskussionsstand und Perspektiven’in Walter Blocher, Martin Gelter and Michael Pucher (eds), Festschrift fiir

Christian Nowotny zum 65. Geburtstag (Manz 2015) 143.

80 UNGA Res A/70/2017 Report of the Special Rapporteur on the Situation of Human Rights Defenders, UN Doc A/70/217; FRA Opinion 1/2017 (n 5) 5.
81 Directorate General for Internal Policies of the European Parliament (n 26) 86.

82 ELI-UNIDROIT Model European Rules (n 11) 215(2)-(4).

8 European Commission Recommendation 2013/396/EU on collective redress (n 40), para 21.

84 ELI-UNIDROIT Model European Rules (n 11) Rule 215(1).

85 ELI-UNIDROIT Model European Rules (n 11), Rule 215(2); see also similar position in European Commission Recommendation 2013/396/EU on

collective redress (n 4039), para 3(b).

8 ELI-UNIDROIT Model European Rules (n 11), Rule 215(2)(a)&(b)Such a solution is proposed in the Czech Republic for consumer class actions. See:
Press 775/0, part no 1/4, Proposal of the Government of Law on Collective Proceedings, House of Representatives, 48, <https://www.psp.cz/sqw/text/

orig2.sqw?idd=171615>.



ELI-UNIDROIT Model European Rules also affords judi-
cial certainty in that the judgment will be deemed to
be binding on all claimants who have not opted-out
in time with the effect that any other collective ac-
tions brought in respect of any claims determined as
part of the initial opt-out action are disallowed.?’

The opt-out model foreseen by the model rules
should thereby result in more legal certainty as re-
gards the consequences of a judgment (or settle-
ment) for claimants, their representatives and de-
fendants.®® This greater finality for defendants could
well facilitate the earlier settlement of justified claims,
since the final financial exposure of the defendant is
more certain earlier in the process.®

2.6.4 Standing

Rules on standing are a crucial element as they de-
termine who is eligible to bring a collective claim.
Rules on standing are typically divided between
those granting locus standi to representative entities,
that is to say, an organisation acting on behalf of the
group of victim-claimants, and those granting it di-
rectly to members of the harmed group themselves.
Once again, hybrid models also exist permitting both
representative entities and members of the group to
initiate a collective claim.

In the case of representative entities, rules laying
down the criteria for qualifying as a representative
entity can vary in strictness. On the one hand, re-
strictions on standing are generally a response to
concerns about abusive litigation, and it is generally
thought that, if legal standing is strictly regulated, it
will decrease the scope for abusive litigation.*® This is
often put forward as a justification for limiting stand-
ing in representative actions to representative enti-
ties.”!

On the other hand, such rules granting exclusive
standing to representative entities encroach upon or
even usurp the rights of individual victim-claimants

# |bid, Rule 227(1).
88 Smith (n 65) 9.
8 |bid.
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to represent themselves collectively in pursuance of
a right to effective remedy, and may also be at odds
with emerging European Court of Justice jurispru-
dence concerning the right of claimants to choose
their own legal representation.®? This must also be
viewed in the light of the well-known barriers to jus-
tice faced by individual victim-claimants (the high
financial cost of bringing proceedings and the risk
stemming from inequality of arms) which prohib-
it them from bringing their own individual claims.
Such barriers coupled with restricted representative
standing are likely to mean victim-claimants will be
left completely dependent on the will, capacity and
competence of the representative entity to pursue
their collective claim as the only means of fulfilling
their right to an effective remedy. A collective re-
dress mechanism that exclusively limits standing to
so-called representative entities (a term the Model
Rules find problematic for various reasons®) presup-
poses, moreover, the existence of a representative
entity matching a given collective claim, namely one
which is genuinely ‘representative’ For this reason,
actions brought by so-called representative entities
are more likely to be utilised in sector-specific collec-
tive redress models, where the existence of specific
corresponding representative entities may be consid-
ered unproblematic, as in the Directive on Consum-
er Representative Actions, which affords standing
only to such qualified entities (Member States may,
however, afford claimants standing directly).** Many
jurisdictions could claim to be able to guarantee the
existence of a consumer representative body with
sufficient capacity and means to claim protection
for a whole spectrum of consumer rights. However,
this may not be the case with collective claims con-
cerning the environment, in particular where there is
extra-territoriality, or other abuses of human rights.
Even in consumer protection cases, the experience
across the Member States shows that a combination
of high costs of such litigation and limited resourc-
es available to consumer organisations severely limit

% Directorate General for Internal Policies of the European Parliament (n 26) 27.

1 Collective Redress Communication (n 73).
92 Eschig v UNIQA, C-199/08, [2009] ECLI:EU:C:2009:538, paras 60-64.
% ELI-UNIDROIT Model European Rules (n 11), Rule 204 and Commentary.

% Directive on representative actions for the protection of the collective interests of consumers (n 20).
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their capacity to bring collective claims.*

In line with this perspective, the ELI-UNIDROIT Mod-
el European Rules on standing are broad and con-
sequently in line with the 2013 Commission Rec-
ommendation, and afford legal standing to various
types of established and ad hoc ‘qualified claimants'®,
which includes natural persons who are themselves a
member of the group of victim-claimants.”” Howev-
er any group or person seeking statuts as a ‘qualified
claimant’ under the Rules must meet certain criteria,
namely: have no conflict of interest with other group
members; have sufficient capacity to bring the claim;
be legally represented; and not be a legal profession-
al.®® Such a flexible approach is absolutely essential
in business and human rights cases, given the di-
versity of potential abuses and underlying contexts.
In many instances there would not be any suitable
representative organisation, whereas in other cas-
es the nature of the harm and the circumstances of
the case would prevent victim-claimants from taking
an active role in litigation, which would necessitate
the involvement of a representative body. The reality
concerning standing is born out by the above-men-
tioned FRA research, which found that in about half
of the cases covered, victims themselves (individually
or in groups) sought redress, whereas representative
organisations such as NGOs and labour unions, and
State entities such as environmental agencies, law
enforcement bodies or regulators, sought justice in
the other half.*

2.6.5 Type of Redress

The type of redress available is a primary feature of a
collective claims procedure and can be either injunc-
tive or compensatory, or both. Whereas victim-claim-
ants may claim financial compensation for the harm
they have suffered as a result of the defendant’s con-
duct, injunctive relief gives rise to an obligation (in the
form of an injunctive order) that the defendant should
desist from doing certain acts or should undertake a
particular action. Although the ELI-UNIDROIT Model
European Rules concern only compensatory redress
and not injunctive relief, there are no significant dif-
ferences between the two types of redress such as to
require a different approach in this regard.

In the business and human rights context, as emerges
from the UNGPs,'® both types of redress are needed,
because human rights abuses often concern irrevers-
ible harm that cannot be cured by injunctive relief, in
particular in cases that involve harm such as loss of
life, health or livelihood.

The need for injunctive as well as compensatory relief
in disputes concerning human rights abuse mirrors
the general trend in the development of collective re-
dress procedures, as illustrated by the 2013 Commis-
sion Recommendation and the 2020 European Con-
sumer Collective Redress Directive,’®' both of which
focus on compensatory redress.

% In France, there were 14 consumer group actions and 21 in total between October 2014 and June 2020, according to the National Assembly’s Legal
Affairs Committee. See ‘Rapport d’Information en conclusion des travaux d'une mission d'information sur le bilan et les perspectives des actions de
groupe, Assemblée Nationale, 11 June 2020, <https://www.assemblee-nationale.fr/dyn/15/rapports/cion_lois/I15b3085_rapport-information.pdf>.
The experience of French consumer organisations is presented by Cécile Prudhomme, ‘Le flop des ‘class actions’a la francaise. De nombreuses
contraintes freinent I'utilisation des recours collectifs’ Le Monde, 16 February 2018, <https://www.lemonde.fr/economie/article/2018/02/16/le-flop-
des-class-actions-a-la-francaise_5257948_3234.html>.

The German Federal Office of Justice recorded 15 consumer collective actions between November 2018 and March 2021. See the website of the
German Federal Office of Justice, <https://www.bundesjustizamt.de/DE/Themen/Buergerdienste/Klageregister/Bekanntmachungen/Klagen_node.
html;jsessionid=98914764E83F13D47D102E896EE6D65C.1_cid383>.

The Czech government argues in the justification for the legislative proposal for consumer class actions that the current model of representative
consumer collective redress is inadequate. See ‘Proposal of the Government for a Law on Collective Proceedings, House of Representatives, available
at <https://www.psp.cz/sqw/text/orig2.sqw?idd=171615>.

A comprehensive overview of experience with collective redress in the Czech Republic, Hungary, Poland and Slovakia is provided by Rita Simon and
Hana Mullerova (eds), Efficient Collective Redress Mechanisms in Visegrad 4 Countries: an Achievable Target? (Praha Institute of State and Law, 2019)
<https://www.ilaw.cas.cz/upload/web/files/books/Visegrad_Manuscript.pdf>.

% ELI-UNIDROIT Model European Rules (n 11), Rule 208(a)&(b).

7 Ibid, Rule 208(c).

% ELI-UNIDROIT Model European Rules (n 11), Rule 209.

2 FRA (n 47) 10-11.

19 UNGPs, Commentary to GP 25.

191 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative actions for the protection of the
collective interests of consumers and repealing Directive 2009/22/EC.

40



2.6.6 Financing

The financing of business and human rights judi-
cial claims is a major, well-known barrier, with col-
lective redress claims being no exception, despite
their potential to reduce the costs per capita of vic-
tim-claimants.'® Given that financial costs in such
cases involving cross-border cases with third-coun-
try victim-claimants are particularly high, including
not only legal representation but translations, travel
and potential expert testimony and studies,' public
funding in the form of legal aid will often not suffice.
In such instances, regulated contingency fees can en-
sure that victim-claimants are able to bring their cas-
es to court. Whilst the ELI-UNIDROIT Model European
Rules do not provide guidance on this point, the 2013
Commission Recommendation permits contingency
fees exceptionally, provided that they are properly
regulated ‘taking into account the right to full com-
pensation of the members of the claimant party’'®
In Germany and Spain, blanket prohibitions on con-
tingency fees have been ruled unconstitutional on
grounds that such a prohibition would impinge on
the right of victim-claimants to go to court (by effec-
tively removing one of their potentially sole sources
of litigation funding).'® In 2018, nine Member States
allowed some form of contingency fee arrangement
between victims and their lawyers, with the maximum
amount that can be paid to the lawyer set in law or
professional regulations typically around 25% of the
value of the award.'® In business and human rights
cases, contingency fees can be seen as an essential
element for the funding of cases, given that public
legal aid, even when granted, is far from likely to suf-
fice to cover the particularly high costs of litigation,
and claimants cannot rely in advance on fee-shifting
discretion by judges. All three instruments, however,
play an important and indispensable role in alleviat-
ing financial barriers that prevent victims of human
rights abuses from accessing judicial remedy.

12 FRA (n47) 18.
1% DROI (n 5) 16.
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2.7 Recommendations

The majority of cases of severe business-related hu-
man rights abuses are mass harm cases affecting
from dozens to thousands of victims. The EU and its
Member States should therefore establish effective
judicial collective redress mechanisms available to
victims of such abuses in accordance with the UNGPs.

Such efforts should be guided by the ELI-UNIDROIT
Model European Rules of Civil Procedure, which con-
stitute a sufficiently flexible model to accommodate
key characteristics of business and human rights cas-
es. From the business and human rights perspective,
the most important elements of the design of collec-
tive redress procedures include the following:

e The European Commission and the EU Mem-
ber States should adopt new legislation or
expand the Consumer Representative Ac-
tions Directive beyond consumer protection
law so as to cover collective redress in civil
law with respect to all business and human
rights abuses and categories of claimants be-
yond consumers. The European Commission
should include standard collective redress
clauses in every proposal for sector or is-
sue-specific legislation aiming at the protec-
tion of fundamental rights.

e To the maximum extent possible, the EU and
its Member States should design the proce-
dural rules governing the application of the
collective redress mechanism in accordance
with the recommendations on collective re-
dress provided in the ELI-UNIDROIT Model
European Rules of Civil Procedure.

e The scope of the collective redress mecha-
nism needs to be horizontal, thatis applicable
‘across the board’to any claim, irrespective of
the substantive law being applied, thereby
and specifically including basic tort claims for
damages.

e The threshold to be applied by judges to de-

1% European Commission Recommendation 2013/396/EU on collective redress (n 40).

105 BVerfG, Beschluss des Ersten Senats, 12 December 2006, 1 BvR 2576/04, Rn 1-115, ECLI:DE:BVerfG:2006:rs20061212.1bvr257604. See also Daniel S
Mason and José M Umbert, ‘Private Enforcement; 32 The Comparative L YB of Int’l Business 2010:127.

1% European Commission Report on Recommendation 2013/396/EU (n 40) 16. The cap on contingency fees ranges from 15% under Slovenian draft

legislation.
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termine whether a collective action is permis-
sible should be based on the simple criterion
that the case is not suitable for simple joinder;
complex time-consuming procedures should
be avoided.

e The means of constituting a collective claim,
or forming the class, should be governed by a
hybrid model, affording the court discretion
to allow the collective claim to be pursued
either as an opt-in or opt-out procedure, ac-
cording to the realities of the case before it."”

e Standing should be afforded to various types
of established and ad hoc qualified entities,
as well as natural persons who are them-
selves members of the group of victims. Such
a flexible approach is necessary in business
and human rights cases given the diversity of
potential abuses and underlying contexts.

e Compensatory redress is essential to provide
remedy especially in cases of severe human
rights harm.

e Collective redress regulation should not at-
tempt to prohibit contingency fees, as this
would de facto impinge upon the right of vic-
tims to go to court, given their lack of other
means to cover the costs of business and hu-
man rights litigation.

197 ELI-UNIDROIT Model European Rules (n 11), under Rules 215(1) and 215(2) (‘Types of Collective Procedure’) both are permissable.
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Issues of Private International Law

3 Issues of Private
International Law’

3.1 Introduction

This chapter considers, from the point of view of the
European Union (EU) rules on private international
law, the availability to citizens of third countries
of remedies against multinational companies
based in the EU for violations of human rights
and environmental damage' committed by their
subsidiaries or business partners in non-EU countries.

This chapter considers ‘access to remedy’ as a core
element of ‘access to justice’ on the part of victims of
human rights or environmental violations carried out
by multinational companies based in the EU through
their subsidiaries or business partners based in third

Up to now, the EU has adopted a bureaucratic
approach, by requiring multinational companies to
conduct social audits in compliance with the Non-
Financial Reporting Directive.? However, incidents
such as the collapse of the Rana Plaza building® show
that that approach is unsatisfactory.

Moreover, for those multinational companies
which adhere to ethical standards and have an
organisational culture which ensures that human
rights and environmental protection are respected by
their subsidiaries and contractors around the globe,
adding a layer of bureaucracy by requiring them to
satisfy an obligation of non-financial reporting seems

countries. It concentrates on what we consider to be
the principal issues.

to be neither efficient nor sufficiently effective for the
purpose of enhancing human rights due diligence.*
Then again, reporting obligations do not exclude the
possibility of multinational companies deliberately
taking advantage of the shortcomings of the legal
systems of certain third countries® and suppressing

" Written by Robert Bray, former Head of Secretariat of the Committee on Legal Affairs of the European Parliament; llaria Pretelli, Swiss Institute of
Comparative Law.

T Although this Report deals with human rights due diligence, this chapter takes account of environmental due diligence since (a) environmental
damage is frequently the subject of due diligence litigation, (b) violations of human rights often go hand-in-hand with depredations of the
environment and (c) this enables account to be taken of Art 7 of Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11
July 2007 on the law applicable to non-contractual obligations (Rome Il) ¥2007K OJ L199/40 (hereinafter referred to as ‘the Rome Il Regulation’or
‘Rome II").

2 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of
non-financial and diversity information by certain large undertakings and groups [2014] OJ L330/1.

3 International Labour Organization, ‘The Rana Plaza Accident and its Aftermath’ <https://www.ilo.org/global/topics/geip/WCMS_614394/lang--en/
index.htm>.

“ See the critical conclusions of the European Reporting Lab, ‘Appendix 4.6:Stream A6 Assessment Report — Current Non-Financial Reporting Formats
and Practices, February 2021, 72 ff. <https://www.efrag.org/Assets/Download?assetUrl=%2Fsites%2Fwebpublishing%2FSiteAssets%2FEFRAG%252
OPTF-NFRS_A6_FINAL.pdf>. See also: Alliance for Corporate Transparency, ‘An Analysis of the Sustainability Reports of 1000 Companies pursuant to
the EU Non-Financial Reporting Directive; Research Report, 2019 <https://www.eciia.eu/2020/05/alliance-for-corporate-transparency-2019-research-
report/>.

® Particularly egregious and shocking cases which have come before the courts include the Union Carbide Bhopal disaster, the collapse of the Rana
Plaza building in Bangladesh and the facts underlying the Ogoni people’s litigation in various jurisdictions. Weak enforcement of labour law and
factory legislation is also exploited in Europe: see Sarah O'Connor, ‘Dark Factories: Labour Exploitation in Britain's Garment Industry;, Financial Times,
17 May 2018, <https://www.ft.com/content/e427327e-5892-11e8-b8b2-d6ceb45fa9d0>.
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the effectiveness of host State judicial mechanisms®
while continuing to pursue profit at the expense of
human rights and environmental protection in the
territory of those States. Past experience shows that
these shortcomings are often exacerbated by weak
administrations and corruption. It is thus unlikely
that reporting obligations constitute an adequately
dissuasive tool.

The victims of human rights or environmental
violations often havelittleornoaccesstoremedyinthe
domestic civil courts. There is also the consideration
that claimants in third countries may prefer to bring
proceedings against parent companies where the
local entities in the supply chain are undercapitalised
and ‘claimant unfriendly’”

3.2 Role and Scope of Private
International Law Rules

We are considering whether private international law
instruments — existing or potential® — may play a role
in depriving unscrupulous multinational companies
of the impunity which they have enjoyed at the
expense of hundreds of persons, families and the
environment.

The EU may enact legislation under Article 114 of
the Treaty on the Functioning of the European Union
(TFEU),® requiring all companies placing their goods
or services onthe market to comply with humanrights
due diligence. Although EU private international rules
in force do not contemplate a general connecting

factor such as the US criteria of ‘corporate presence’
or ‘doing business, '° such criteria are provided for in
specific sectors. For instance, EU Regulation 2017/821
targets ‘Union importers, meaning any natural or
legal person declaring minerals or metals for release
for free circulation in the internal market, regardless
of its place of incorporation or establishment."
Similarly, the European Parliament’s proposal for a
Directive on corporate due diligence and corporate
accountability, refers to companies ‘operating in the
internal market’? All these criteria aim at targeting
those companies, based in the EU, which are on top
of the value chain and are the ultimate beneficiaries

This is the backdrop to our considerations.

% See, for instance, the allegations of bribery of witnesses on which the Dutch Court allowed the claimants to give evidence in

the Ogoni 9 case (Rechtbank Den Haag, ECLI:NL:RBDHA:2019:4233, 1 July 2019, para 4.134 <https://uitspraken.rechtspraak.nl/
inziendocument?id=ECLI:NL:RBDHA:2019:6670>) on the basis of the reports‘Nigeria Fundamental Rights Denied. Report of the Trial of [E] and Others
by [the representative] QC’ published in June 1995;‘Nigeria. The Ogoni Crisis: A Case Study Of Military Repression In South-eastern Nigeria’ published
in July 1995 by Human Rights Watch and ‘Nigeria. The Ogoni trials and detentions’ published on 15 September 1995 by Amnesty International, all of
which refer to the bribing of key prosecution witnesses with the involvement of the Shell Petroleum Development Company of Nigeria Ltd.

’See Penelope A Bergkamp (under the scientific supervision of Prof Dr ME Storme and C Van Den Broeck), Models of Corporate Supply Chain Liability
(KU Leuven 2019), <https://www.law.kuleuven.be/apps/jura/public/art/55n2/bergkampsupplychainliability.pdf>

8This could be on the basis of a specific law — which could of course be a transposition of an EU directive or an EU regulation - or on the basis of
existing human rights commitments already taken up by Member States. Following the endorsement by the UN Human Rights Committee of the UN
Guiding Principles on Business and Human Rights in June 2011, the adoption of the OECD Due Diligence Guidance for Responsible Business Conduct
in May 2018 and many other international initiatives to reduce social dumping policies, States are starting to impose specific obligations of human
rights and environmental due diligence on private companies. Within the EU, the main initiatives have been the EU Non-Financial Reporting Directive
2014/95/EU requiring companies with more than 500 employees to provide information relating to ‘environmental matters, social and employee
aspects, respect for human rights, anticorruption and bribery issues, and diversity in their board of directors’ (Directive 2014/95/EU of the European
Parliament and of the Council of 22 October 2014 amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by
certain large undertakings and groups [2014] OJ L330/1) and Regulation (EU) 2017/821 laying down supply chain due diligence obligations for Union
importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-affected and high-risk areas of 17 May 2017 in force as of 1
January 2021 [2017] OJ L130/1.

? Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47. See: European Parliament resolution of 10 March
2021 with recommendations to the Commission on corporate due diligence and corporate accountability (2020/2129(INL)), Annex <https://www.
europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.html#title1>. The Annex puts forward proposed wording for a Directive of the European
Parliament and of the Council on Corporate Due Diligence and Corporate Accountability and cites as the legal basis Arts 50, 83(2) and 114 of the
TFEU. It is submitted that Art 83(2) cannot be combined with the other two articles as it is subject to the Danish opt-out and the Irish opt-in.

19 See Paul R Dubinsky, The Reach of Doing Business Jurisdiction and Transacting Business Jurisdiction over Non-U.S. Individuals and Entities (New York Law
School 1998) <https://1997-2001.state.gov/global/legal_affairs/dubinsky.html>.

" See Art 2 (I) of Regulation (EU) 2017/821 (n 8).

2 European Parliament (n 9).
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of the business companies based abroad.™

The assumption underlying this chapter is that
Member State A requires companies to carry out
human rights and/or environmental due diligence
with regard to the impact of their business
activities and business relationships abroad. Thus,
in accordance with the UN Guiding Principles on
Business and Human Rights (UNGPs)," such a
company based in Member State A ought to prevent
its subsidiary or business partner in third country
B from causing serious damage to the health,
property and livelihoods of people in third country
B. If, nevertheless, serious damage is caused, and the
victims are prevented from obtaining a fair trial or
appropriate satisfaction in their domestic courts, the
question arises as to on what basis they have access
to a remedy in Member State A. This in turn raises the
question of the impact of the existing rules of private
international law and conflicts of law and whether
they need or ought to be changed, together with the
possible adoption of a human rights/environmental
due diligence instrument which might be formulated
in order to avoid problems of jurisdiction and
applicable law from the outset.

Whatever solution is ultimately adopted depends,
not only on the specific policy objectives of any hu-
man rights and environmental due diligence instru-
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ment, but also on the specific nature and purpose of
the EU’s rules on private international law and con-
flicts of law.”®

Since the rules of private international law and con-
flicts of law of the EU have been harmonised, they
constitute an exclusive competence of the EU.'® How-
ever, when the defendant is domiciled outside the EU,
jurisdiction is determined by the national rules of pri-
vate international law of each Member State.” In oth-
erwords, in order to determine whether a court in the
EU has jurisdiction despite the defendant’s being do-
miciled in a third country, reference has to be made
to the national rules of the Member State in question,
unless there is an exclusive head of jurisdiction point-
ing to its forum (ie the forum of the immovable prop-

erty, the forum of enforcement, etc).'®

As for the rules of the Rome Il Regulation, they are
of universal application, that is to say, subject to the
rules on overriding mandatory provisions' and pub-
lic policy,® and any law specified by the regulation is

to be applied whether or not it is the law of a Member
State.”

3.3 The Rules on Jurisdiction
3.3.1 The Defendant is Domiciled in the EU

European jurisdictional rules have a high degree of

'3 Catherine Kessedjian, ‘Preliminary Document No 9 of July 1998 for the Attention of the Special Commission of November 1998 on the Question of
Jurisdiction, Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, 1998, 31, <https://assets.hcch.net/docs/3385edb5-
663-4624-934c-4d4245fdcef6.pdf>. Kessedjian (Deputy Secretary General) considers that a ‘doing business’ connecting factor may be easily replaced
by the provision of three other connecting factors, namely ‘one head of jurisdiction in matters relating to contract, another for matters relating to tort,
and a third for activity conducted by a branch or establishment’.

" Discussed elsewhere in this Report.

1>Reference is made to the rules on jurisdiction of the Brussels Ibis Regulation (Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [2012] OJ L351/1
(Brussels Ibis) and the rules of the Rome Il Regulation on the law applicable to non-contractual obligations (n 1). The relevant provisions of the
Lugano Convention (Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters [2007] OJ L339/3)
are set out in the Annex but not specifically discussed herein since they are identical to those of the Brussels Ibis Regulation. No account is taken

of the Hague Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (<https://www.
hcch.net/en/instruments/conventions/full-text/?cid=137>) because it is not yet in force and, besides, it covers only recognition and enforcement of
judgments. It is worth recalling that on 16 June 2021, the Commission submitted a proposal for a Council decision on the accession by the EU to the
Convention: European Commission, Proposal for a Council Decision on the accession by the European Union to the Convention on the Recognition
and Enforcement of Foreign Judgments in Civil or Commercial Matters COM(2021) 388 final. The proposal, the impact assessment and a study are
available here at <https://ec.europa.eu/info/policies/justice-and-fundamental-rights/civil-justice/international-cooperation-civil-justice_en>.

16 CJEU, Opinion 1/03, Competence of the Community to conclude the new Lugano Convention on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters ECLI:EU:C:2006:81.

7 Brussels Ibis (n 15) Art 6.

'8 For these rules, see Prof Nuyts’admirable 2007 study produced for the European Commission on residual jurisdiction (Arnaud Nuyts, ‘Review of

the Member States’ Rules Concerning the “Residual Jurisdiction” of their Courts in Civil and Commercial Matters pursuant to the Brussels | and Il
Regulations, 2007 <https://gavclaw.files.wordpress.com/2020/05/arnaud-nuyts-study_residual_jurisdiction_en.pdf>) and | Pretelli and L Heckendorn
Urscheler, (eds), Possibility and Terms for Applying Brussels | Regulation (recast) to Extra-EU Disputes, PE 493.024, Brussels 2014, esp at 13-37 <https://
op.europa.eu/en/publication-detail/-/publication/80e4b40b-4a9f-4b53-8908-e7f730c5ffc6>.

Romell (n 1) Art 16.

2 |bid, Art 26.

2 |bid, Art 4.
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uniformity, thanks to the success of the allocation of
jurisdiction originally conceived for the 1968 Brussels
Convention and maintained in subsequent instru-
ments, such as the Brussels Ibis Regulation and the
Lugano Convention.The general rule is actor sequitur
forum rei. It states that persons domiciled in a Mem-
ber State are to be sued in the courts of that State.”

Whenever the reus is a company, jurisdiction is always
allocated to the EU Member State where the com-
pany has its statutory seat, central administration or
principal place of business (see Brussels lbis, Article 4
in conjunction with Article 63).2> However, victims are
not compelled to follow the rule actor sequitur forum
rei and may also bring claims against the companies
based in the EU in other Member States, always with-
in the EU’s area of freedom, security and justice.

Points (2) and (3) of Article 7 of the Brussels lbis
Regulation allow the claimant to sue a defendant
in alternative fora, namely the courts for the place
where the harmful event occurred or may occur
(forum damni ex Article 7(2)) or in the courts for the
place where the behaviour giving rise to the event
was committed (forum commissi delicti ex Article 7(2))
2 and also in the court seised of criminal proceedings
as regards a civil claim for damages where that court
may entertain civil proceedings under its own law
(Article 7(3)). The Court of Justice of the European
Union (CJEU) has clarified that the two criteria of
Article 7(2) may be used simultaneously by means of
the so-called‘mosaic rule; which enables the claimant
to sue the defendant in multiple fora in order to claim
in each forum compensation for the damage incurred

22 Brussels Ibis (n 15) Art 4.

in that jurisdiction.”

Lastly, under Article 8, where a person domiciled in
a Member State is one of a number of defendants,
he/she may also be sued in the courts for the place
where any one of them is domiciled, provided that
the claims are so closely connected that it is expedient
to hear them together in order to avoid the risk of
irreconcilable judgments.

3.3.2 The Defendant is Domiciled Outside
the EU

At present, the only plain possibility to sue a foreign
subsidiary (or a contractor) of the parent company
in the forum of the parent company in an EU Mem-
ber State depends on the existence of a head of ju-
risdiction under a national provision of the forum
(unless there is an exclusive head of jurisdiction or
similar pointing to a Member State in the Brussels Ibis
Regulation). On this basis, separate entities, such as
a parent company and its subsidiary, have been suc-
cessfully sued jointly in the forum rei of the European
parent company under Article 8(1) of the Brussels Ibis
Regulation and national provisions taken together.

This strategy, already used in a tort case,?® was em-
ployed against Vedanta,?” which unsuccessfully chal-
lenged it by asserting that the UK courts lacked ju-
risdiction on the ground that ‘non-EU claimants are
using the existence of the claim against an EU domi-
ciled party as a device to ensure that their real claim,
against another defendant, is litigated in this jurisdic-
tion rather than in the natural forum!?

2The notion of the company seat is very broad, including its statutory seat, the seat of its central administration; as well as its principal place of
business. Moreover, in the case of ‘Ireland, Cyprus [and the United Kingdom]; ‘statutory seat’includes the registered office or, failing that, the place of
incorporation or, failing that, the place under the law of which the formation took place.

2 |t should be noted that, according to the Court of Justice, the place where the harmful event occurred or may occur means both the place where
the damage occurred and the place of the event which gives rise to and is at the origin of that damage: CJEU, Handelskwekerij GJ Bier v Mines de Potasse

d'Alsace, 21/76, ECLI:EU:C:1976:166.
2 CJEU, Fiona Shevill, C-68/93, ECLI:EU:C:1995:61.

2 Andrew Owusu v NB Jackson, C-281/02, ECLI:EU:C:2005:120, 1 March 2005. Owusu was a British national acting to obtain redress for a tort of
which he had been victim in Jamaica. He sued ‘at home, in his own forum, Mr Jackson, who was also domiciled in that State, and several Jamaican

companies, in relation to a tort which was committed in Jamaica.

27 Lungowe & Ors v Vedanta Resources Plc & Anor [2017] EWCA Civ 1528 (13 October 2017).

% |bid, para 33. See also Lungowe v Vedanta Resources plc [2019] UKSC 20 [35] replying to the defendants’allegation of the existence of ‘an established
line of authority which limit[s] the use of the abuse of EU law principle as a means of circumventing article 6 (now article 8) to cases where the

ability to sue a defendant otherwise than in the member state of its domicile [is] the sole purpose of the joinder of the anchor defendant’ that [40]
‘leaving aside those cases where the claimant has no genuine intention to seek a remedy against the anchor defendant, the fact that article 4 fetters
and paralyses the English forum conveniens jurisprudence [...] cannot itself be said to be an abuse of EU law, in a context where those difficulties
were expressly recognised by the Court of Justice when providing that forum conveniens arguments could not be used by way of derogation from
what is now article 4 [and that] to allow those very real concerns to serve as the basis for an assertion of abuse of EU law would be to erect a forum
conveniens argument as the basis for a derogation from article 4, which is the very thing that the Court of Justice held in Owusu v Jackson to be

impermissible. [...].



3.3.3 Rationale for
Defendants in EU Fora

Attracting Non-EU

There are numerous examples in case law of human
rights violations which occurred outside the EU yet
have been litigated in the EU. It is worth reflecting
upon the reasoning employed by the courts in ques-
tion in order to affirm their jurisdiction, and reflect
upon the lessons to be learned.

The liability of a company for acts or omissions of oth-
er entities in the supply chain consisting of violations
of human rights or environmental damage is often
motivated either by the impossibility for claimants
to access an effective remedy in their local courts or
by their preference to pursue their claims against the
parent company, where the local entity is under-capi-
talised or the rules are unfriendly to claimants.

In these circumstances, the question has been ad-
dressed from the point of view of whether a parent
company can be held to be under a duty to obviate
or prevent such violations or environmental damage.
Such liability has been regarded as an exception to
the general rule that a person is not liable for anoth-
er’s acts or omissions.

The courts of England and Wales?® and, to a lesser ex-
tent, the courts of the Netherlands have undertaken
such analyses. In certain cases, they have affirmed
their jurisdiction and also applied the law of countries
which are in the common law family.

The English courts have considered the questions of
the relationship between parent companies and sub-
sidiaries and the potential liability of parent compa-
nies for acts and omissions of subsidiaries in an evolv-
ing series of cases: in particular, Chandler v Cape Plc,*°
Adams v Cape,® Thompson v Renwick Group,** AAA v
Unilever,®* and Vedanta.®*

The recent UK Supreme Court case of Okapi* rul-
ing on whether the claimants had an arguable case
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so as to allow the case to proceed to trial, considers
the question when a parent company can be liable
for damage (in this case, oil spills and pollution ren-
dering water sources unusable). The case is a highly
significant one.

Whereas the Court of Appeal and earlier case law
latched on to the question of ‘control, the UK Su-
preme Court considered that this was just the start-
ing point. The question was ‘the extent to which the
parent did take over or share with the subsidiary the
management of the relevant activity’ ‘Control of a
company and de facto management of a part of its
activities are two different things' Evidence had been
adduced that the Shell Group was organised on busi-
ness and functional lines rather than according to
corporate form. Secondly, the Court held that there
was no limiting principle to the effect that the prom-
ulgation of group-wide policies could never in itself
give rise to a duty of care. Thirdly, there was no gen-
eralised presumption that a parent company would
not be liable for the acts of its subsidiaries. Lastly, the
Court held that the normal principles of negligence
applied in determining questions of parent liability
for acts of a subsidiary: there was no special catego-
ry of liability. The following factors were relevant but
not exhaustive: (a) taking over the management or
joint management of the relevant activity; (b) provid-
ing defective advice and/or promulgating defective
group-wide policies; (c) taking steps to adopt and im-
plement group-wide policies; and (d) the fact that the
parent company held out that it exercised a particular
degree of supervision and control of a subsidiary. This
seems to be a potentially particularly claimant-friend-
ly decision.

In the Netherlands, the Court of Appeal held that it
had jurisdiction in the Milieudefensie v Shell case,*
since the parent company of the Shell group, RDS,
was established in the Netherlands. The claimants
had characterised the claim against Shell in relation

2The English cases referred to in this connection were commenced when the UK was still a member of the EU and so are highly relevant. The quality
of the judgments makes it a matter of regret for the sake of the development of the law, not only that the UK left the EU, but also that the EU has

refused the UK's application to accede to the Lugano Convention.

30[2012] PIQR P17,[2012] 1 WLR 3111, [2012] ICR 1293, [2012] 3 All ER 640, [2012] EWCA Civ 525.

31 Adams v Cape Industries Plc [1990] Ch 433.
32 Thompson v The Renwick Group Plc [2014] EWCA CIV 635.

33 AAA and others v Unilever PLC and Unilever Tea Kenya Limited [2018] EWCA Civ 1532.

34 Lungowe v Vedanta Resources plc [2019] UKSC 20.
3 Okpabi and Others v Royal Dutch Shell Plc and Another [2021] UKSC 3.

36 District Court of The Hague, Milieudefensie et al v Royal Dutch Shell PLC [26 May 2021] C/09/571932/HA ZA 19-379 (English version) <https://

uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2021:5339>.
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to the oil spills in Nigeria as ‘an unlawful act within
the meaning of the Brussels lbis Regulation;*” also ar-
guing that the defendant had ‘its place of business,
that is, its principal place of business and its manage-
ment board in the Netherlands’ and thus jurisdiction
against Shell should be retained on the basis of Ar-
ticles 4 and 63 of the Brussels Ibis Regulation.®® The
claimants explicitly referred to the circumstance that
the strategic decisions of Shell — those that have ‘a di-
rect impact on the business operations of Shell and
its subsidiaries [including] those with regard to the
climate policy to be pursued and contribution of the
company to climate change’are taken in the Nether-
lands. In addition, ‘shareholders’ meetings are held in
The Hague, the Netherlands and the Netherlands can
be regarded as the fiscal place of business of Shell"

Article 7(2) of the Brussels Ibis Regulation would also
ground jurisdiction on the basis of the principle set in
the Bier v Mines de Potasses d’Alsace case mentioned
above.*

These two cases may reveal the similarities and the
differences between the common law and the con-
tinental law approach. Whilst, in England and Wales,
the courts seem to use the approach of duty of care
to affirm jurisdiction and hold parent companies lia-
ble for the acts and omissions of entities in the supply
chain, in continental law, it is sufficient to base the
tortious claim on fault, damage and a causal link be-
tween the fault and the resulting damage to the same
end. These tests are almost identical to the common
law requirements of duty of care,*® a breach of that
duty, and a causal link between the breach of the
duty and the harm that occurred.*

3.3.4 Rules Ensuring International Harmony
of Solutions

The Municipio de Mariana case*? is important in that
it sets a clear precedent against abuse of process.
The case was brought by over 200,000 claimants for
compensation for the massive human, environmental
and economic damage caused by the collapse of the
Fundao Dam in South Eastern Brazil in 2015. Abuse
of process was mainly affirmed on the grounds that
parallel proceedings were pending in Brazil at an
advanced stage; a compensation fund for the victims
had been established in 2015 and another one was
being negotiated and individual claims were being
brought by individuals who had not been admitted to
such compensation schemes. Although jurisdiction
was not retained on grounds of abuse of process,*
the court discusses obiter the application of the lis
pendens rule of the Brussels Ibis Regulation with
reference to third States and concludes that, given
the actual risk of irreconcilable judgments, it would
have applied Article 34 of the Brussels Ibis Regulation
in order to stay proceedings.*

These rules are inspired by desirability of an
international harmony of solutions. Reference is also
made to the doctrine of comity: ‘Furthermore, the
court must have regard to the strong desirability of
achieving comity. As Lord Collins in AK Investment
CJSCv Kyrgyz Mobil Tel Ltd [2011] UKPC 7 observed:“97
Comity requires that the court be extremely cautious
before deciding that there is a risk that justice will not
be done in the foreign country by the foreign court,
and that is why cogent evidence is required.” In HRH
Okpabi v Royal Dutch Shell Plc [2017] EWHC 89 (TCC),
at para 121, Fraser J commented that “the court has to

37 A translation of the claim is provided at <http://blogs2.law.columbia.edu/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-

documents/2019/20190405_8918_summons.pdf>. See, para 79.
38 |bid, para 81.

¥ |bid, para 91:'Shell adopts the group policy that results in the environmental damage in the Netherlands. The subsidiaries of Shell also pursue this
group policy. On the other hand, Shell’s policy causes damage to people and the environment in the Netherlands (as well).

40 Lucas Roorda, ‘Wading Through the (Polluted) Mud: the Hague Court of Appeals Rules on Shell in Nigeria; Rights As Usual, 2 September 2021
<https://rightsasusual.com/?p=1388> accessed 10 May 2021:‘These judgments are of seminal importance for improving accountability of
transnationally operating businesses for violations of human and environmental rights. This is because it is the first appeals case in Europe that
resulted in a victory on the merits for the victims, but also the first case to hold that a parent company was under a (common law) duty of care with

regard to foreign claimants’.
“1 Bergkamp (n 7).

42 Municipio de Mariana v BHP Group plc and BHP Group Ltd [2020] EWHC 2930 (TCC) <https://www.bailii.org/ew/cases/EWHC/TCC/2020/2930.html>.
“ 1bid, para 145 ('It must follow that, having adjudged these claims to amount to an abuse of the process of the court, | have further determined that
the only proper procedural consequence of this is that they should be struck out. In reaching this view, | cannot emphasise too strongly that | am not
in any way whatsoever seeking to trivialise the hardships suffered by the many victims of the collapse of the dam. But what they need and deserve is
a mechanism by which to obtain a fair and just outcome. | am entirely satisfied that this would not be served up at the table of an English Barmecide
feast’).

4 |bid, para 234.
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be very careful before passing qualitative judgments
on the legal systems of other sovereign nations.”*

Moreover, to borrow a metaphor used in another con-
text,* lawyers who complain about the complexity of
such rules of private international law are like sailors

complaining about the sea.
3.4 The Rules on Applicable Law

The structure of the Rome Il Regulation includes a
rather rigid general rule coupled with two exceptions
and a series of special rules. These establish specific
connecting factors for certain grounds of liability in
tort in order to pursue precise policy goals.

3.4.1 The General Rule and its Exceptions

The general rule on tort claims in the Rome Il Regula-
tion gives exclusive relevance to the lex loci damni, ie
the law of the place where the damage occurs (Arti-
cle 4(1)). The rule is overcome either by the existence
of a common habitual residence of the parties (Arti-
cle 4(2)) or by the clause dexception allowing for the
application of a more significant law, ie a law which
appears to be more closely connected to the damage
(Article 4(3)) explicitly referring to the law applicable
to a pre-existing contractual (or quasi-contractual)
relationship between the parties similarly to Article
5(2); Article 10(4); Article 11(4); Article 12(2)(c). None
of these rules are applicable if there is a valid choice
of law, even though party autonomy is always subject
to the safeguard of overriding mandatory provisions
(Article 14).%
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3.4.2 Environmental Damage

In the case of environmental damage or damage sus-
tained by persons or property as a result of such dam-
age, the applicable law is the law of the country in
which the damage occurs unless the person seeking
compensation elects to base his/her claim on the law
of the country in which the event giving rise to the
damage occurred (Article 7).

The Article is based on the principle of favor laesi, the
value of which appears to be plainly admitted as re-
gards jurisdictional rules, although it has received a
questionable restrictive recognition as regards the
applicable rules, since we find it only in Article 7 of
the Rome Il Regulation.®® It has been observed that
the rule was conceived to discourage polluting activ-
ities and draws attention to the high consideration
that the EU pays this particular ground of liability. As
a result, Article 7 should encourage corporations to
adopt higher protective standards and environmen-
tally-friendly behaviour.*

It is worth recalling that favor laesi allows the injured
party to choose the law applicable to compensation
when the harmful event and the cause of the damage
are located in different countries.

This principle was first accepted - without any limita-
tion depending on the characterisation of the dam-
age - by German case law and was subsequently
enshrined in the 1999 reform of Article 40(1) EGBGB
(Introductory Act to the Civil Code).*®* German schol-

4 |bid, para 246. The conclusion follows:‘l am of the view that the claimants’evidence falls far short of establishing, upon sufficiently cogent evidence,

that substantial justice cannot be done in Brazil'

“‘Politicians complaining about the newspapers is like a sailor complaining about the sea; attributed to Winston Churchill.

“This legal framework is consistent with the evolution of American private international law. It is noteworthy that American jurisprudence was
encouraged to replace the hard and fast rule of the lex loci commissi delicti expressed by the first Restatement by a more flexible norm (a trend

that had, besides, the collateral effect of giving impetus to the famous methodological revision of the discipline known as the American conflict of
laws revolution). As a consequence, the second Restatement contains a more plastic solution, which allows the judge to weigh the elements of the
concrete case and to identify the forum with which the case has the most significant link. (Restatement (Second) Conflict of Laws, 1971, s 145:'(1)
The rights and liabilities of the parties with respect to an issue in tort are determined by the local law of the state which, with respect to that issue, has the
most significant relationship to the occurrence and the parties [...] (2) Contacts to be taken into account [...] to determine the law applicable to an issue
include: (a) the place where the injury occurred, (b) the place where the conduct causing the injury occurred, (c) the domicile, residence, nationality, place of
incorporation and place of business of the parties, and (d) the place where the relationship, if any, between the parties is centred. These contacts are to be
evaluated according to their relative importance with respect to the particular issue’ For examples of implementation, see the ‘most significant relationship’
rule (Enron Wind Energy Sys, LLC v Marathon Elec Mfg Corp (In Enron Corp), 367 BR 384 (Bankr SDNY 2007); the governmental interests analysis rule
(District of Columbia v Coleman, 667 A2d 811 (DC 1995), and the comparative impairment approach (Bernhard v Harrah’s Club, 16 Cal 3d 313 (Cal 1976).)

“ Fiona Shevill, C-68/93, ECLI:EU:C:1995:61.

49 0n Art 7 EU Regulation 864/2007, see llaria Pretelli,'La legge applicabile alle obbligazioni non contrattuali nel Regolamento «Roma II»; in Bonomi
(ed) Diritto internazionale privato e cooperazione giudiziaria in materia civile (Giappichelli 2009) 449.
%0 See Peter Hay, ‘From Rule-Orientation to ‘Approach’in German Conflicts Law; 47 American Journal of Comparative Law 1999:633.
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ars refer to it as the Glinstigkeitsprinzip.”'

Since then, the principle of favor laesi is well known
in a comparative law perspective. For instance, Article
62 of the Italian Law on Private International Law (L
no 218/1995) had introduced an optio legis in favour
of the injured party, which allowed that party to ask
for the law of the place of the harmful event to be
applied if it was more favourable than the law of the
place of the wrongful act.

3.4.3 Overriding Mandatory Provisions

The use of Article 16 of the Rome Il Regulation in or-
der to make human rights and environmental due
diligence legislation enforceable against the parent
company has also been suggested. If certain human
rights and environment norms were to be character-
ised as mandatory provisions of the law of the forum,
then they would have to be applied in lieu of the law
of the country of the subsidiary, which would nor-
mally be applicable under the general rule of Article
4(1) of the Rome Il Regulation. Despite divergences,
public international law offers arguments for rec-
ognising the existence of erga omnes obligations of
States to comply with and guarantee respect for hu-
man rights.*?

Were such a characterisation to be confirmed, Arti-
cle 16 would become applicable, with the result that
higher standards of protection would be set.

This conclusion could also be prayed in aid in any
future human rights/environment due diligence in-
strument where the following analysis may be useful.

When a case is brought, the court will have to carry
out the following appraisal before deciding on the
applicable law: first, is the applicable law under the
Rome Il Regulation adequate in the light of the duty
of care (devoir de vigilance, neminem laedere) imposed
by the human rights/environment due diligence in-
strument? If it is, the court can apply it. If the applica-
ble law contravenes overriding mandatory provisions
of the forum, then the court should apply them by
means of Article 16.

Indeed, the European Parliament resolution of 10
March 20213 ‘[s]tresses that victims of business-re-
lated adverse impacts are often not sufficiently pro-
tected by the law of the country where the harm has
been caused; considers, in this regard, that relevant
provisions of the future directive should be consid-
ered overriding mandatory provisions in line with Ar-
ticle 16 of the Rome Il Regulation’>*

3.4.4 Rules on Safety and Conduct

Article 17 of the Rome Il Regulation on rules of safety
and conduct allows courts in Europe to take account
of local norms on safety and conduct when applying
a foreign law. This seems problematic for the follow-
ing reasons.

The corresponding recital in the preamble makes it
clear that rules of safety and conduct ‘in the country
in which the harmful act was committed’ may be tak-
eninto account’even where the non-contractual obli-
gation is governed by the law of another country’and
that the expression is to be‘interpreted as referring to
all regulations having any relation to safety and con-

*1 Peter Hay, ‘Contemporary Approaches to Non-Contractual Obligations in Private International Law, The European Legal Forum 2007:137, 139.

The opposite policy is enshrined in the double actionability rule, initially developed by English jurisprudence and once expressed in particularly

strict terms in Japanese private international law, in the so-called ‘Horei' The 2006 reform replaced the double actionability rule by a more modern
reference to the lex loci damni, albeit maintaining a special exception of public policy in matters of tort. See Yuko Nishitani, ‘Die Reform des
internationalen Privatrechts in Japan, IPRax 2007:552. See also Art 117 of the Model Law of Private International Law of the People’s Republic of China,
sixth version, 2000 presented by Hay. A homeward trend is also visible in legislation allowing for the application of the lex fori, as in Art 132 of the
Swiss Law on Private International Law, which allows a choice of law in favour of the law of the forum.

52 See the Order of the Inter-American Court of Human Rights of 6 March 2003 in the case of the Communities of the Jiguamiandé and the Curbaradd, at
para 11:‘in order to guarantee effectively the rights enshrined in the American Convention, the State Party has the obligation, erga omnes, to protect
all persons subject to its jurisdiction. In the Court’s opinion, this means that the said general obligation is imperative not only with regard to the State
authorities, but also in relation to the acts of individual third parties, even irregular armed groups of any kind' See also para 3 of the same decision:
‘This is, in my view, a case which clearly requires the recognition of the effects of the American Convention vis-a-vis third parties (the Drittwirkung),
without which the conventional obligations of protection would be reduced to little more than dead letter’ See also the Order for Provisional
Measures of the same Court of 24 November 2000 in the Peace Community of San José de Apartadé Case, para 19, and Antonio Augusto Cangado
Trindade, El Derecho Internacional de los Derechos Humanos en el Siglo XXI (Editorial Juridica de Chile, 2001), ch V, 183-265, suggesting that there is

a convergence - at normative, hermeneutic and operative levels, — between the three branches of protection of the rights of the human person,
namely, the International Law of Human Rights, International Humanitarian Law and the International Law of Refugees prompting to the recognition
of erga omnes obligations'

% European Parliament resolution of 10 March 2021 with recommendations to the Commission on corporate due diligence and corporate
accountability (2020/2129(INL)), Annex <https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.html#title1>.

4 1bid, para 29.
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duct, including, for example, road safety rules in the
case of an accident.

According to the explanatory memorandum of the
Commission’s proposal for the Rome Il Regulation,®
where the law that is designated is not the law of the
country in which the event giving rise to the damage
occurred, the relevant article of the proposed regula-
tion requires the court to ‘take account of the rules of
safety and conduct which were in force at the place
and time of the relevant event’ It goes on to state that
this article is based on the corresponding articles of
the Hague Conventions on traffic accidents (Article 7)
and product liability (Article 9). There are equivalent
principles in the conflict systems of virtually all the
Member States, either in express statutory provisions
or in decided cases.

The explanatory memorandum makes it clear that
the rule is based on the fact that the perpetrator must
abide by the rules of safety and conduct in force in the
country in which he operates, irrespective of the law
applicable to the civil consequences of his action, and
that these rules must also be taken into consideration
when ascertaining liability. The explanatory memo-
randum further states that:

[tlaking account of foreign law is not the same
thing as applying it: the court will apply only
the law that is applicable under the conflict
rule, but it must take account of another law
as a point of fact, for example when assess-
ing the seriousness of the fault or the author’s
good or bad faith for the purposes of the
measure of damages.*®

Consequently, the rule was conceived and enacted
by reference to road traffic accidents and product li-
ability and was, in addition, conceived to allow local
law to be taken into account when the applicable law
is that of a foreign country. In a nutshell, the rule is
based on the presumption of equivalent safequards®’
and on the principle that the local law is better placed
to set the standard of protection required locally.
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As far as human rights due diligence is concerned, the
rule is particularly inappropriate in that it could serve
to exempt from liability companies that comply with
low local safety standards and thereby encourage so-
cial dumping. It would therefore need to be amended
accordingly.

3.5 Is There a Need to Alter the EU’s
Rules of Private International Law
and/or Conflicts of Law?

As a preliminary observation, it is worth recalling that
the rules of private international law have been the
subject of negotiation between the Member States
and have stood the test of time, fortified by the ac-
cretion of case law. In this respect, any further change
should be motivated by stringent necessity.

It must further be borne in mind that, in view of Ar-
ticle 3 of the Protocol on the position of Ireland, an-
nexed to the Treaty on European Union (TEU)*® and
Articles 1 and 2 of Protocol No 22 on the position of
Denmark® annexed to the TEU and to the TFEU, the
use of Articles 67 and 81 TFEU as a legal basis for any
amendments to the EU conflict-of-law and private
international law regulations could be problematic
in conjunction with another or other articles of the
TFEU.

It seems to us that the objectives of a putative hu-
man rights and environmental due diligence law of
deterring corporations from acting in breach of their
corporate social responsibility obligations outside the
EU through a subsidiary and of giving victims of such
infringements access to a remedy can be achieved
without necessarily amending the existing EU legisla-
tion on private international law and conflicts of law.

Since interesting ideas have been put forward by ac-
ademics for the use of Article 4 of the Rome Il Reg-
ulation, for declaring in the human rights and envi-
ronmental due diligence law that the human rights
and environment norms referred to in it constitute
overriding mandatory provisions of the forum or for
using the provisions on rules and safety and conduct

% Proposal for a Regulation of the European Parliament and the Council on the law applicable to non-contractual obligations (Rome Il), COM(2003)
427 final <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52003PC0427>. Note that the relevant provision was Art 13 of the

Commission’s proposal, which was adopted as Art 17 of the Regulation.
*¢ |bid, emphasis added.

*”The implicit presumption is that, despite the different content of the rules on safety and conduct, the local law guarantees a comparable protection
to citizens who comply with those rules, as is guaranteed by the rules of the forum.

%8 Consolidated version of the Treaty on European Union [2012] OJ C326/13.

¥ Consolidated version of the Treaty on European Union, Protocol (No 22) on the position of Denmark [2012] OJ C326/299.
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in order to apply local and Member State rules cumu-
latively, it is possible that courts will embrace these
solutions in order to address the actual problems of
access to remedy in the near future. It may be worth
waiting to see whether the promising solutions con-
templated by UK and Dutch courts will be confirmed
before undertaking additional legislative reforms.

3.5.1 Desirability of Adding Rules on Forum
Necessitatis®®

Another alternative, which is non-existent in the pres-
ent text of the Brussels Ibis Regulation, would be to
introduce a rule on forum necessitatis on the lines of
the rules provided for in the Successions Regulation®'
and the Regulation on Maintenance Obligations.®

Many jurisdictions have coded rules allowing their
fora to judge human rights violations on the basis of
necessitas. However, the impact of such rules has been
always too slight to argue for a revision of the Brussels
Ibis Regulation. Even when such articles have actually
been referred to in order to sue a company for human
rights violations abroad, in most cases they have not
resulted in the victims obtaining fair compensation.s

The European Commission proposed the addition of
such a forum when it reviewed the main jurisdictional
rules of Brussels | in 2012. However, the European
Parliament rejected the proposal, not because it did
not believe in the sound administration of justice
for business and human rights and other cases, but
because:

the more the EU expands its jurisdictional
rules to cases that have less of an immediate
link with the EU, the more, of course, it is likely

to be confronted with existing proceedings
elsewhere and with policy concerns, about
the EU interfering in issues which are not
necessarily of their business. Lean and mean
jurisdictional rules assist with speedy justice.
Protracted lines of enquiry over vague or
sometimes even redundant civil procedure
provisions, do not.**

Other discussants of forum necessitatis admit that
whilst ‘it may provide access to justice for victims of
human rights abuses, it also creates the risk of forum
shopping and potentially increases uncertainty for
corporate defendants. Adopting forum of necessity
thus requires striking a delicate balance between
the interests of plaintiffs, defendants and the States
asserting necessity jurisdiction.®* They go on to point
out that, even though the Netherlands has a forum
of necessity in its own legal system, the Commission’s
proposal for a provision on forum necessitatis in
the proposal for a recast Brussels | Regulation®
constituted a ‘bridge too far’ for the Member States
without full harmonisation of the rules on jurisdiction
of private international law.

Indeed, the joint Dutch advisory committees on Pri-
vate International Law and Civil Law advised that full
harmonisation of jurisdiction rules with respect to de-
fendants from third States was not desirable on the
grounds that the EU should leave full harmonisation
of the private international law rules on jurisdiction to
the Hague Conference and that the Brussels | regime
was distributive rather than attributive in nature. In
other words,

Brussels | was not meant to create new

%0 Regulation of the European Parliament and of the Council on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters (Recast), COM(2010) 748 final, Explanatory Memorandum, para 3.1.2 and Art 26.

¢ Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in matters of succession and on the creation of a European

Certificate of Succession [2012] OJ L201/107.

©2 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation

in matters relating to maintenance obligations [2009] OJ L7/1.

8 See for instance Anvil Mining Ltd, 2011 QCCS 1966, which did not give effect to Art 3136 of the Quebec Civil Code on forum necessitatis.
% Geert van Calster,‘Change for Change’s Sake? A Succinct Primer on the European Parliament’s Proposal to Amend Brussels la with a View to
Boosting Corporate Due Diligence, NOVA Blog, 14 July 2021 <https://novabhre.novalaw.unl.pt/european-parliament-proposal-to-ammend-boosting-

corporate-due-diligence/>.

% Lucas Roorda and Cedric Ryngaert, ‘Business and Human Rights Litigation in Europe: the Promises Held by Forum of Necessity-based Jurisdiction,
80 The Rabel Journal of Comparative and International Private Law 2016:784, 784.

% COM(2010)748 final (n 60), Art 26 (‘Where no court of a Member State has jurisdiction under this Regulation, the courts of a Member State may,
on an exceptional basis, hear the case if the right to a fair trial or the right to access to justice so requires, in particular: (a) if proceedings cannot

reasonably be brought or conducted or would be impossible in a third State with which the dispute is closely connected; or (b) if a judgment given
on the claim in a third State would not be entitled to recognition and enforcement in the Member State of the court seised under the law of that State
and such recognition and enforcement is necessary to ensure that the rights of the claimant are satisfied; and the dispute has a sufficient connection
with the Member State of the court seised’).
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grounds for jurisdiction, but “merely” to cre-
ate a practical division of jurisdictional pow-
ers between the Member States — a roadmap
for civil litigants, so to speak. The fundament
beneath that regime is the Union principle
of mutual trust in other Member States' legal
systems, a principle that does not apply for
third States. Consequently, there would be
no guarantee that third State courts will as-
sume jurisdiction where an EU State cannot;
nor would an EU Member State’s assump-
tion of jurisdiction on the basis of the revised
Brussels | regime guarantee recognition and
enforcement by the courts in the third State
concerned. Thus, the committees conclud-
ed, the closed nature of the Brussels | regime
does not lend itself to extension to disputes
involving third State defendants.®’

For its part, the Commission had argued that:

[tIhe harmonisation of subsidiary jurisdiction
ensures that citizens and companies have
equal access to a court in the Union and that
there is a level playing field for companies in
the internal market in this respect. The har-
monised rules compensate the removal of
the existing national rules. ... [T]he forum of
necessity guarantees the right to a fair trial of
EU claimants, which is of particular relevance
for EU companies investing in countries with
immature legal systems.®

This justification does not square with the reasons
usually put forward for a forum of necessity for hu-
man rights due diligence cases.

More recently, in point 36 of Recommendation CM/
REC(2016)3 of 2 March 2016,%° the Committee of
Ministers of the Council of Europe recommended
that, where business enterprises are not domiciled
within their jurisdiction, Member States should
consider allowing their domestic courts to exercise
jurisdiction over civil claims concerning business-

5 Roorda and Ryngaert (n 65) 21, 22.
% COM(2010) 748, Explanatory Memorandum (n 60) para 3.1.2.
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related human rights abuses against such a business
enterprise if no other effective forum guaranteeing
a fair trial is available (forum necessitatis) and there is
a sufficiently close connection to the Member State
concerned.

From the wording of this passage, the preamble and
the various resolutions adopted by the Parliamentary
Assembly, it would appear that this is based on the
idea that Article 6(1) of the European Convention on
Human Rights makes it necessary to adopt a forum
necessitatis, which is a rather bold reading of the
Convention and the case law of the European Court
of Human Rights.

Roorda and Ryngaert’ conclude that a middle course
may have to be steered between doing justice to
the moral imperative to provide a forum to those
who need it most, and the more mundane concern
over the effectiveness of necessity jurisdiction, also
in terms of nudging more connected fora to assume
enhanced responsibility for corporate human rights
litigation.

It is noted that the European Parliament resolution
of 10 March 2021 with recommendations to the
Commission on corporate due diligence and
corporate accountability abandoned the proposal for
a forum necessitatis contained in paragraph 29 of the
report of the Committee on Legal Affairs.”

On balance, we conclude that there is little to be
gained by including a forum necessitatis in EU
legislation, even it were narrowly worded to cover
only human rights and environmental due diligence
cases. Forum necessitatis does not seem to be used
much in the EU even though at least ten Member
States make provision in legislation or case law for
such jurisdiction.”? Whether this situation would
change were Council of Europe Member States to
follow the recommendation of its Committee of
Ministers is uncertain.

% Council of Europe, ‘'Human Rights and business — Recommendation CM/Rec(2016)3 of the Committee of Ministers to Member States (2016), 2016,
<https://edoc.coe.int/en/fundamental-freedoms/7302-human-rights-and-business-recommendation-cmrec20163-of-the-committee-of-ministers-to-

member-states.html>.

’® Roorda and Ryngaert (n 65) 27-28.
1 European Parliament (n 53).

’2See Nuyts (n 18).
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3.5.2 Desirability of Adding a Uniform
Criterion for Companies Operating in the
Internal Market

As observed above, the European Parliament is
proposing, for specific sectors, criteria of jurisdiction
lato sensu inspired by American conflict of laws
theories and aimed at apprehending companies
based outside the EU but using ‘the internal market’”?
Without entering into the merits of such criteria, it
is important to draw the EU legislator’s attention
to the need to avoid the use of multiple criteria, all
of which express the same policy goals. Reference
is made to the EU Regulation 2017/821 criterion
targeting ‘Union importers”7* as compared with other
instruments referring to companies ‘operating in the
internal market, ‘directing activities in the internal
market’and the like.

In this respect, a choice of uniform terminology
would certainly favour legal certainty, in the interest
of the internal market and, more in general, of justice.

3.6 Possible Changes to the Rules on
Applicable Law

It has been pointed out that since, as a general rule,
the applicable law will be the law of the State in
which the damage occurred and courts should apply
that law to determine not only liability, but also oth-
er issues arising in connection with the proceedings,
such as time limitations, immunity and remedy, this
situation creates certain obstacles for victims seeking
to pursue human rights claims against business en-
terprises, particularly where the law of the host State
either does not recognise or limits vicarious and/or
secondary liability (including parent company liabil-
ity), provides for a higher burden of proof to establish
a claim in tort or provides stricter immunities than
does the forum State’s law.”

It ought to be observed at the outset that the third
country’s law will not necessarily be less strict than

73 European Parliament (n 53).
74 See Regulation 2017/821 (n 8) Art 2 (I).

that of the country in which the principal company
is based. However, from experience, it is more diffi-
cult to assess, on the basis of the local law, abuses of
labour standards, enforced removals from land and
violence committed by private security agents.

It is therefore considered desirable to clarify the ex-
tent to which the exceptions in the Rome Il Regulation
may be used to address these problems and depart
from the law of the place of damage by cumulatively
applying the law of a Member State or applying the
latter in lieu of the former.”®

3.6.1 Extending Favor Laesi by Means of the
Exception Clause of Article 4(3) of the Rome
Il Regulation

Recently, the idea of identifying, as a more significant
connecting factor for torts impairing human rights,
the law of the country in which the conduct (or the
omission) that triggered the damage can be situat-
ed has been put forward.”” This alternative to the lex
loci damni has the precise aim of granting human
rights protection to victims of multinational busi-
nesses who would otherwise be left uncompensated.
According to the authors, if the harmful event takes
place in State B, the law of State A could be applied
whenever it can be proved that the omissive conduct
of the parent company which is domiciled in State A
gave rise to the damage.

The proposed solution is consistent with the wording
of the Rome Il Regulation. It would suffice to demon-
strate that the lex loci damni provides for a less sig-
nificant connecting factor when compared to the law
of the place where the conduct (active or passive)
causing the injury occurred. This would lead to the
application of Article 4(3) of the Rome Il Regulation,
thereby excluding the general rule set out in Article
4(1) providing for the application of the law of the
country in which the damage occurred.

The solution would need to be confirmed by judicial
practice or by a Commission interpretative communi-

7% Filip Gregor, ‘'The EU’s Business: Recommended Actions for the EU and its Member States to Ensure Access to Judicial Remedy for Business-related
Human Rights Impacts; 2014, <http://www.bhrinlaw.org/documents/eu_business.pdf>.

76 |bid.

7 Anne Peters, Sabine Gless, Chris Thomale and Marc-Philippe Weller, ‘Business and Human Rights: Making the Legally Binding Instrument Work in
Public, Private and Criminal Law’, Max Planck Institute for Comparative Public Law & International Law (MPIL) Research Paper No 06-202026, 2020

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3561482>.



cation,’® if not by adding a recital in the preamble or
modifying the wording of Article 4 of the Rome |l Reg-
ulation. Recently, the importance of the exception
clause in the operation of the Regulation has been
acknowledged by the English High Court, which used
Article 4(3) of the Rome Il Regulation to apply French
law in a case where a rigid interpretation of Article 4
would have led to the application of English law.”

The solution proposed consists in extending the rule
adopted by Article 7 for environmental damage to
human rights violations not necessarily connected
with polluting activities resulting in environmental
damage.®

Both interpretations of the place most closely con-
nected to a damage have been plainly admitted long
before the Brussels I/Rome Il Regulations ever since
the Mines de Potasse d’Alsace case referred to earlier
concerning pollution of the river Rhine.®' Given the
tendency of the drafters of the European Regulations
to codify CJEU case law, this circumstance is likely to
explain why environmental damage is the only kind
of damage for which the Rome Il Regulation recognis-
es the inherent value of the principle of favor laesi in
the pursuit of justice.

In this respect, it is worth reflecting upon the con-
sequences of the disapplication of previously appli-
cable national provisions allowing the victim to opt
for the better law (between the law of the behaviour
and that of the event) and the hard and fast rule of
Article 4(1) of the Rome Il Regulation. Since the afore-
mentioned national rules were more favourable to
victims of all kinds of human rights abuses not nec-
essarily linked to environmental damage, the Rome
Il Regulation has substantially decreased the practi-
cal opportunities for reacting promptly to violations
of human rights. It is thus desirable to recover a role
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for the principle of favor laesi in the case of human
rights violations by means of a value-oriented inter-
pretation of the exception clause enshrined in Article
4(3) whenever it appears to be in the interests of the
victims.

3.6.2 Scope of the Law, Efficiency of Financial
Compensation Versus Other Forms of
Redress

According to the Rome Il Regulation, the same law
decides both on the existence and the quantum of the
compensation for the injury occurred. Article 15(c) of
the Rome Il Regulation states that the law applicable
to the damage includes‘the existence, the nature and
the assessment of damage or remedy claimed"®

In most cases, remedies for torts, including human
rights torts, entitle the victim to financial compensa-
tion from the tortfeasor. However, in cases of environ-
mental torts and human rights violations, ordering
the tortfeasor to reinstate the status quo ante may
constitute a more efficient, fairer compensation.

In this respect, a possible evolution of the system
could include the possibility of considering substan-
tive rules introducing a specific duty of care and or-
dering the tortfeasor to compensate the victim by
reinstating the status quo ante.

78 0n the lines of Commission interpretative communication (2000/C 43/03) on Freedom to provide services and the general good in the insurance

sector, OJ [2000] C 43.

> Owen v Galgey [2020] EHWC 3546 (QB): the case concerned a contract between English residents and citizens, the implementation of which
concerned a property situated in France. Despite the clarity of Article 4(2), it was considered that its application would result in an unjust result:‘To
my mind the tort/delict in this case is much more closely connected to [the place of the] property in France and [...] the French law contract [...].

This point, taken in combination with the other points to which | have referred, in my view clearly outweighs the existence of [the supposed English
contract between the Claimant and First and Second Defendants] ... | have taken into account the nationality and habitual place of residence of the
Claimant and the First and Second Defendants, these do not seem to me to alter the conclusion to which | have come. | have also taken into account
the fact that the consequences of the accident have to a significant extent been suffered by the Claimant whilst he was in England, but in my view the

other factors to which | have referred clearly outweigh this consideration’
80 See, in the US, Ling v Jan’s Liquors, 237 Kan 629 (Kan 1985), 26.

81 Handelskwekerij GJ Bier v Mines de Potasse d’Alsace, 21/76, ECLI:EU:C:1976:166.
82 Emphasis added. Differently, in the US, the quantification of damages seems to be a merely procedural issue to be addressed following the lex fori.
See Patrick J Borchers, ‘Punitive Damages, Forum Shopping, and the Conflict of Laws; 70 Louisiana Law Review 2010 <https://digitalcommons.law.Isu.

edu/lalrev/vol70/iss2/7>.
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3.7 The Case for a Statutory Duty of
Care

3.7.1 Current Legislation Introducing a Duty
of Care ex Lege

There is an increasing amount of national legislation
in Europe which deals with certain aspects of human
rights due diligence,®forinstance, the Modern Slavery
Act®* in the UK, the Wet zorgplicht kinderarbeid (Child
Labour Due Diligence Act)®® in the Netherlands® and
the Loi relative au devoir de vigilance des sociétés méres
et des entreprises donneuses dordre in France.¥” In
addition, on 11 June 2021, the Bundestag enacted the
Gesetz (iber die unternehmerischen Sorgfaltspflichten
in Lieferketten (Law on Corporate Due Diligence in
Supply Chains, also known as the Supply Chain Law).®®
The Law applies to companies which have their
central administration, headquarters or registered
office in Germany, provided they have more than
3,000 employees, and to foreign companies which
have a branch office in Germany and, in general, at
least 3,000 employees in that country. As of 2024,

and strengthen companies’ compliance with human
rights.® The Law provides, however, that a violation
of the obligations arising under it will not give rise
to civil law liability, although, any liability arising
independently from it remains unaffected. The new
statutory due diligence obligations created for the
purpose of improving the human rights situation
in international supply chains are to be enforced
through administrative proceedings and by means
of administrative penalties. In the event of serious
violations, companies can also be excluded from
public procurement for up to three years. The Law
does, however, allow domestic trade unions and non-
governmental organisations to sue in their own name
on another’s behalf, thereby allowing them to take
legal action if a violation of an ‘eminently important
legal position’is to be asserted in court.®®

The most instructive of these pieces of legislation for
our purposes is the French law on the devoir de vigi-
lance. Under this Law, undertakings employing more
than certain specified numbers of persons (including
subsidiaries abroad) have to draw up and implement

the scope will be widened in order also to cover
companies with a lower number of employees. The
Federal Minister of Labour and Social Affairs stated
that the Law will ‘create legal clarity for business

avigilance plan.The plan is to include reasonable vig-
ilance measures to identify risks and prevent serious
violations of human rights and fundamental free-
doms, the health and safety of persons and the envi-

8 See Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-Breinbauer, Francisca Torres-Cortés, Frank
Alleweldt, Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the Supply Chain - Final Report, European
Commission DG Justice and Consumers, February 2020, 39 <https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-
0laa75ed71a1/language-en>; Michael G Faure, ‘Environmental Liability of Companies, PE 651.698, May 2020, <https://www.europarl.europa.eu/
RegData/etudes/STUD/2020/651698/IPOL_STU(2020)651698_EN.pdf>; Markus Krajewski and Claire Methven O'Brien,'Human Rights Due Diligence
Legislation - Options for the EU; PE 603.495, June 2020, <https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/DROI/
DV/2020/06-22/DGEXPObriefingHumanRightsDueDiligence_EN.pdf>.

8 UK Modern Slavery Act 2015.

8 Wet van 24 oktober 2019 houdende de invoering van een zorgplicht ter voorkoming van de levering van goederen en diensten die met behulp van
kinderarbeid tot stand zijn gekomen <https://zoek.officielebekendmakingen.nl/stb-2019-401.html>. A useful summary in English may be found here:
Harm Kerstholt and NautaDutilh, ‘Dutch Child Labor Due Diligence Act Approved by Senate —Implications for Global Companies, Ropes & Gray, 5
June 2019 <https://www.ropesgray.com/en/newsroom/alerts/2019/06/Dutch-Child-Labor-Due-Diligence-Act-Approved-by-Senate-Implications-for-
Global-Companies>.

8 Both the Dutch and the British laws are criticised, see: Julianne Hughes-Jennett, ‘Dutch Child Labour Due Diligence Law’, Hogan Lovells 2019
<https://www.lexology.com/library/detail.aspx?g=7ea77664-d4a4-4c0b-b1db-46c40ba630f3>; Jonathan Ford, ‘Britain’s Necessary but Insufficient
Battle on Modern Slavery;, Financial Times, 17 January 2021,; Sarah O'Connor, ‘It is not up to consumers to police modern slavery; Financial Times, 2
March 2021; Jonathan Eley,‘MPs demand stronger laws to combat modern slavery; Financial Times, 17 March 2021.

8 Loino 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés meres et des entreprises donneuses dordre.

8 Sorgfaltspflichtengesetz (Gesetz liber die unternehmerischen Sorgfaltspflichten in Lieferketten). For a commentary in English, see Alexander Kiefner,
Christian M Theissen, Norbert Wimmer, Anna Burghardt-Kaufmann, Julia Sitter, Adele Juliane Kirschner and Sabine Kueper, ‘The German Parliament
Passed the “Act on Corporate Due Diligence in Supply Chains”on 11 June 2021, White & Case 21 June 2021 <https://www.whitecase.com/
publications/alert/german-parliament-passed-act-corporate-due-diligence-supply-chains-11-june-2021>.

8 Hubertus Heil, Federal Minister of Labour and Social Affairs, ‘Sorgfaltspflichtengesetz vom Bundeskabinett beschlossen; 3 March 2021:The Supply
Chain Law ... represents a breakthrough in strengthening human rights. We are clearly regulating by law what responsibility companies bear for the
conditions also at their suppliers. This is about human rights and decent work. This sends a clear signal to all those companies that already check
their supply chains and ensure decent work. We are backing them. Because fairness must no longer be a competitive disadvantage. But it is also a
clear signal to those companies that have so far weighed human rights against their economic interests. That is now a thing of the past. Above all, it
is a success for the people who work under undignified, dangerous and sometimes deadly conditions around the world. The Supply Chain Law will
give them more rights! <https://www.bmas.de/DE/Service/Presse/Pressemitteilungen/2021/bundeskabinett-verabschiedet-sorgfaltspflichtengesetz.
html>.

% Kiefner et al (n 88).
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ronment resulting from the company’s activities and
those of the companies it controls, directly or indi-
rectly, as well as from the activities of subcontractors
or suppliers with which it has an established business
relationship, when those activities are related to this
relationship.”!

Not only may any person having an interest to act
apply to the court for an injunction to enforce the
company's obligations under the vigilance plan,®? but
also the company itself may incur civil liability and be
obliged to pay damages.”

In view of this proliferation of legislation, it is consid-
ered that there are good grounds for adopting EU
legislation (preferably a regulation) on the basis of
Article 114 of the TFEU establishing a duty of care/de-
voir de vigilance on the part of parent companies es-
tablished in the EU in respect of their subsidiaries and
business partners in order to protect the internal mar-
ket. The potential content of the duty of care emerg-
es from this report. The fact that Member States have
adopted or are contemplating adopting different leg-
islation on supply-chain liability whilst others have
no such legislation has implications for the internal
market such as to justify harmonisation under Article
114 of the TFEU.

In the case of a multinational corporation based in a
Member State, the duty of care/devoir de vigilance is
conceived as a positive, judiciable obligation to com-
ply with, impose, monitor and enforce the relevant
standards embodied in the duty of care/devoir de vig-
ilance in all the geographical areas of operation of the
multinational.

Litigation in the forum of the parent company in the
EU, relying primarily on the law of that Member State,
would then be possible without having to strain the

Issues of Private International Law

rules of private international law by recourse to over-
riding mandatory provisions, on the basis of a readily
understandable and robust solution. It goes without
saying that the existence of an EU instrument laying
down a statutory duty of care would not preclude
litigation relying on the rules of private international
law.

The French law on the duty of vigilance imposes a
duty on companies with respect to their subsidiaries
and business relationships, and provides affected
people with a possibility to enforce the duty by
means of the civil law. Italy has set an example in
Article 4.1 of Legislative Decree No 231/2001,°* under
which parent companies can be made answerable in
Italy for criminal offences committed by a subsidiary
abroad but not prosecuted, and in Article 2497 of
the Italian Civil Code, under which parent companies
have a duty of diligence (di corretta gestione societaria
e imprenditoriale) in respect of their subsidiaries. In
case of non-compliance, the shareholders may seek
compensation from the parent company.

An EU instrument imposing such a duty would have
the advantage of imposing the duty on the multina-
tional company located in a Member State, there-
fore creating a potential cause of action there, thus
founding jurisdiction. The advantages are plain: for
instance, an application for interim relief would be
readily able to be brought in the place where the
registered office of the multinational is located, thus
overcoming the barriers to access to remedy caused
by insufficient legal protection and weak governance
in the host country.

A further improvement would consist in wording the
preamble of the instrument in such a way as to make
it clear that victims of a breach of the duty of care have
locus standi to bring proceedings in the home coun-

9"Le plan comporte les mesures de vigilance raisonnable propres a identifier les risques et a prévenir les atteintes graves envers les droits humains
et les libertés fondamentales, la santé et la sécurité des personnes ainsi que lI'environnement, résultant des activités de la société et de celles des
sociétés qu'elle contréle au sens du Il de I'article L. 233-16, directement ou indirectement, ainsi que des activités des sous-traitants ou fournisseurs
avec lesquels est entretenue une relation commerciale établie, lorsque ces activités sont rattachées a cette relation! (Loi n° 2017-399 (n 87) Art 1(l)
para 3).

22 1bid, Art 1(Il).

% bid, Art 2‘Dans les conditions prévues aux articles 1240 et 1241 du code civil, le manquement aux obligations définies a I'article L. 225-102-4
du présent code engage la responsabilité de son auteur et I'oblige a réparer le préjudice que I'exécution de ces obligations aurait permis d'éviter’
[Dispositions déclarées non conformes a la Constitution par la décision du Conseil constitutionnel n°2017-750 DC du 23 mars 2017].‘L'action en
responsabilité est introduite devant la juridiction compétente par toute personne justifiant d'un intérét a agir a cette fin'

9'Art. 4. Reati commessi all'estero

1. Nei casi e alle condizioni previsti dagli articoli 7, 8,9 e 10 del codice penale, gli enti aventi nel territorio dello Stato la sede principale rispondono
anche in relazione ai reati commessi all’estero, purché nei loro confronti non proceda lo Stato del luogo in cui & stato commesso il fatto.

2. Nei casi in cui la legge prevede che il colpevole sia punito a richiesta del Ministro della giustizia, si procede contro I'ente solo se la richiesta e
formulata anche nei confronti di quest’ultimo’.
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try of the company on which the duty is imposed.

3.7.2 Use of Contract to Oblige the Principal
Company to Enforce Due Diligence in the
Supply Chain and Enable it to be Held
Responsible for Non-Compliance

This section was conceived in response to a request
that compliance with due diligence should be
enforceable in respect of business partners of the
principal company upstream in the supply chain. It
assumes that the necessary legislative provisions to
implement this proposal form part of a legislative
measure (a directive or a regulation) designed to
introduce a duty of care/devoir de vigilance at EU level.

a duty of care on the part of the principal company,
which also covers other parties in the supply chain
and can be enforced against it in the courts having
jurisdiction over it. It is not intended to create an
exception to the doctrine of privity of contract.”” What
it intends to do is create a contractually enforceable
duty of care/devoir de vigilance covering specific
issues.”® Thereby, those who have suffered human
rights abuses may bring an action in the courts having
territorial jurisdiction over the principal company
against that company, jointly with its subsidiaries and
suppliers, on the basis of the applicable law, namely
the law of the court having territorial jurisdiction.*
The contractual element has several advantages.

First, victims of human rights abuses could sue a
multinational company ‘at its home] not only on the
basis of a statutory duty of care/devoir de vigilance
granting an action for non-contractual (tortious)
liability but also on the basis of the breach of the
contractual clause. Secondly, breach of contract
may offer an important element in the assessment
of liability. Thirdly, it would afford a norma agendi
explicating by means of non-exhaustive examples
human rights due diligence requirements. Finally, it
would cover the parties in the supply chain and make
the clause more effectively enforceable. The purpose
of this is to ensure effective access to justice for
victims of violations of human rights and of damage
to the environment.

We suggest, as a more efficient tool, as compared
to the obligation of reporting, a legislative measure
providing that the principal company has specific
duties of care vis-a-vis its subsidiaries and vis-a-vis
business relationships with third parties with regard
to business integrity, environmental protection,
and health and safety of workers and of indigenous
populations,®® in alignment with the scope of the
corporate responsibility to respect human rights and
conduct due diligence outlined in the UNGPs.*®

In order to make such duties and responsibilities
effective, access to justice is of the essence. This
means that the courts of the principal company’s
seat should have jurisdiction over any litigation in
connection with possible violations of such duties of

As far as the duty of care/devoir de vigilance itself is
care/devoirs de vigilance.

concerned, it seems to us that if the English courts, for

First, the proposal is designed to create by contract instance, can apply case law imposing a duty of care

% See, ex multis, The Fundamental Conventions of the International Labor Organization; The United Nations Universal Declaration of Human Rights;
the UK Bribery Act 2010; The UN Global Compact Principles <www.unglobalcompact.org>; the UN Convention on Biological Diversity <https://www.
cbd.int/>.

% UNGPs, Commentary to GP 13 (‘[B]usiness relationships’are understood to include relationships with business partners, entities in its value chain,
and any other non-State or State entity directly linked to its business operations, products or services’).

% The authors of this chapter have been confronted with the idea that privity of contract could represent an obstacle to the contractual clause.
Despite being off topic, the remark needed to be addressed and has required a specific analysis.

%These should include: 1) Working conditions ensuring that employment is freely chosen and the dignity, health and safety of workers is respected
in alignment with all ILO’s standards and the prohibition of child labour; 2) An appropriate environmental impact assessment and the adequate
means for the prevention and minimisation of the consequences of accidents. See also the Ethical Trading Initiative (ETI) Base Code <http://www.
ethicaltrade.org/>.

% See Gwynne Skinner, Robert McCorquodale and Olivier De Schutter, ‘The Third Pillar: Access to Judicial Remedies for Human Rights Violations

by Transnational Business’ (2013) <http://www.bhrinlaw.org/the-third-pillar-final1.pdf> (‘There are multiple obstacles to access to judicial remedy

in the transnational context, which combine to make access to justice for victims exceptionally difficult and frequently impossible. The complex
corporate structures and value chains that characterize the organization of modern business are at the heart of these obstacles; practically speaking,
victims have to deal with the combined effect of the twin principles of separate legal personality and limited liability, limitations on extraterritorial
jurisdiction, and evidentiary burdens. Establishing that a business enterprise is liable for adverse human rights impacts caused by deficiencies in its
group’s operations is a complex, time-consuming, and costly exercise invariably undertaken in the context of litigation. At the same time, the local
multinational enterprise’s group entity or business partner often remains out of reach of the home State court’s jurisdiction, and may not be held
accountable in the host State due both to the weak capacities of many judicial systems across the world and, sometimes, to the protection of foreign
investors'rights. Legislation imposing minimum due diligence standards on the controlling entities within business enterprises, for example on their
headquarters companies, would clarify their legal responsibility and significantly reduce the need for costly litigation’).
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in this situation, a fortiori the legislator may create a
statutory duty of care/devoir de vigilance.

This solution has the advantage that victims would not
be faced with the expense and pitfalls of proceedings
involving elements of private international law
and conflicts of laws, in that proceedings are to be
brought in the courts of the principal company on the
basis of the law of the country in which the principal
company is based.

This is reinforced by a provision stating that the
contract should provide that the principal undertakes
to monitor, supervise, and guarantee compliance
with human rights and environmental due diligence
by the party in the supply chain to which the duty of
care has been extended by contract. As a result, the
principal company is placed under a positive duty and
cannot claim that it has carried out due diligence by
merely ensuring that its business connections sign up
to the relevant requirements. Indeed, the provision
goes on to state that the principal company should
take immediate positive action in the event of an
infringement, including the imposition of penalties
or suspension or, in the last resort, termination
of the contract, depending on the gravity of the
infringement. In order to avoid abuse, we suggest
that the principal company should have to make an
application to the competent court in the EU before it
can terminate the contract.

If the principal company fails to give effect to these
provisions, it would expose itself to administrative
penalties.

This solution could readily be combined with
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measures to relieve the evidential burden on victims.

This solution may be better understood bearing in
mind that many companies wish to act properly in
their dealings with suppliers and contractors abroad.
Whilst we are not privy to what the American Bar
Association, for instance, is doing in this area, at least
one law firm is proposing that companies would be
advised to conclude such contracts with companies
in the supply chain.'®

It goes without saying that such contracts would
be likely to be much more detailed than the sort
of model rules that are set out below. This is not an
argument against enacting such legislation and it
is pointed out that the model rules would need to
be further elaborated and specified to take account
of the public consultations and impact assessment
which always precede the presentation of proposals
for legislation in the EU.

Lastly, the adoption of provisions such as those
proposed here would not preclude victims from
preferring any other proceedings open to them, in
particular but not only, in their home country.

3.7.3 The Proposed Model Rules

1.In the event that the company has an intermediary,
supplier or contractor’® in a third country, it shall
ensure that it has a formal contract with such
intermediary, supplier or contractor which contains
a clause incorporating into the contract the due
diligence provisions set out in Article X.

2. The contract shall further stipulate that the
company undertakes to supervise and enforce

1% Daniel Sharma and Franz D Kaps, ‘Human Rights Due Diligence Legislation in Europe’ (26 March 2021) <https://www.lexology.com/library/detail.
aspx?g=71c05fde-fe25-44cb-971b-ac03e268d567> (‘Fourth, as part of their annual reporting obligations, companies must conduct a risk analysis of
their value chains, verify that the due diligence mechanisms installed concerning their value chains are working and conduct an effective analysis of
their preventive grievance mechanisms.

If a company identifies risks within the company’s entire value chain during the required risk analysis, it must take preventive measures; for example,
by concluding appropriate agreements with its suppliers in which the suppliers are also required to comply with due diligence requirements relating
to human rights, labour and environmental standards.

Good contract design that takes into account the specific features of India and South Asia can significantly reduce the cost of risk analysis and help
reduce the need for action as part of the required ongoing screening process. In their supplier agreements, companies should require suppliers to
comply with their code of conduct, which must ensure that the obligations under the applicable European supply chain laws are met. These supply
contracts must also describe the expected cooperation with the supplier, which is shaped by the European supply chain laws, in a precise and legally
binding manner. In addition, it is necessary to contractually secure audit rights from suppliers with regard to the obligations set out in the European
supply chain legislation and to contractually embed an obligation on the part of the suppliers to prove that they have provided continuous training
on the subject of human rights and environmental protection. Regular random checks of the aforementioned requirements, also on site, are likewise
part of effective supplier management - preferably by independent third parties who are familiar with the characteristics in India and South Asia.
Furthermore, suppliers can be required to ensure that the compliance standards described above are also observed in the downstream value chains’).
19" Manifestly, the terms ‘intermediary, supplier and contractor’ will have to be defined in the legislation. It would be hard to imagine a duty of care
encompassing the whole of the supply chain when it extends to large numbers of small suppliers, eg of fungibles, such as thread for use in garment
manufacture.
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compliance by the intermediary, supplier or
contractor, as the case may be, with due diligence
provisions and take immediate positive action
in the event of an infringement, by applying for
leave to impose penalties or suspend or, in the last
resort, terminate the contract, depending on the
gravity of the infringement, to the judge having
jurisdiction over human rights due diligence, with the
compulsory intervention of the victims whose rights
have purportedly been infringed.

3. In addition to the tortious and contractual liability
resulting from the infringement of human rights,
failure to comply with the provisions of this Article by
the company shall give rise to administrative penalties
which are effective, proportionate, and dissuasive.

4. Afailure on the part of the company to discharge its
obligations under this Article shall constitute a breach
of the duty of care/diligence laid down in Article
X which may found an action for non-contractual
liability by persons who have suffered loss or injury as
a result of the breach.

5. An action for non-contractual liability may be
brought before the court seised for breach of
contract, provided that the rules on civil procedure of
the forum may be adapted in order to allow a joinder
of actions.

6. The contract referred to in this Article and the
ensuing duty of care shall be governed by the law of
the Member State in which the company has its seat,
and the courts of that Member State shall have sole
jurisdiction in the event of any dispute!

3.8 Recommendations

» Member States should be encouraged to
ensure that jurisdiction may be retained as
regards subsidiaries and entities in the value
chain of companies having their seat in their
legal order.This would allow the exercise of EU
jurisdiction as a result of the combination of
the Brussels Ibis general rule (the court where
the defendant is domiciled has jurisdiction to
hear the case), joinder of actions and national
rules.

= The Commission should take steps to ensure
that the Rome Il Regulation is understood
by the courts as allowing the application of
the lex fori's human rights and environmental
due diligence legislation in cases concerning
damage occurring outside of the forum State
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by referring to the law of the place:

- where the decision causing the
environmental damage and the
human rights violations was
taken (on the basis of Article 7 of
the Rome Il Regulation);

- where the decision causing
the human rights violations
independent of related

environmental damage was
taken (on the basis of Article 4(3)
of the Rome Il Regulation);

and by excluding an exemption of liability of
the EU-based company on the basis of Article
17 of the Rome Il Regulation.

The EU legislator and the courts should have
due regard to the development of case law in
the area of supply chain liability, particularly
in the UK and the Netherlands.

A future EU instrument should envisage a
statutory duty of care for EU companies at
the top of the value chain, allowing victims of
human rights and environmental violations
committed by subsidiary companies and
business relations in third countries to sue for
breaches of that duty of care in courts having
jurisdiction in the EU.

The same instrument should also require the
duty of care to be extended by contract by
the principal company to subsidiaries and
other parties in the supply chain. To this end,
the regulation should include model contract
clauses on the lines proposed in the body of
this chapter.

To ensure human rights and environmental
due diligence, the model clause should
include a uniform additional criterion of
jurisdiction to target companies based
outside the EU. Such criterion should be
pondered and decided once for all, in order
to avoid confusion between the clear-
cut scope of EU private international law
regulations (including companies based in
the EU), and the existing and future sectorial
legislation. Existing legislation often includes,
within its scope, companies based outside
the EU and apprehended with reference to
the most diverse criteria such as ‘operating,
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directing activities or having obtained an
authorisation to distribute products in the
internal market’ The Commission should not
miss the opportunity, in defining the scope of
the regulation, to adopt uniform terminology
in this respect, especially if, in the fullness of
time, it should contemplate introducing an
additional rule of private international law.
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4 Additional Pathways to
Effective Redress’

In its 2017 Opinion requested by the Council of the
European Union (EU), the European Union Agency for
Fundamental Rights (FRA) recommended that Mem-
ber States should consider strengthening the role of
non-judicial mechanisms in the business and human
rights field.! In follow-up research undertaken on the
same theme in 2019 and 2020, FRA reiterated those
recommendations and specifically advised strength-
ening Ombuds institutions and those National Hu-
man Rights Institutions (NHRIs) already functioning
as Ombuds.? It pointed out that non-judicial mecha-
nisms can usefully supplement judicial mechanisms
as they are generally more accessible, less costly and
swifter than the latter. Such mechanisms may facili-
tate dialogue which may help identify systemic issues
and potentially open up a wider range of settlement
outcomes between the parties.

This chapter therefore takes a look at ‘non-judicial’
solutions, which may have the potential to offer an al-
ternative pathway to a resolution or remedy in some
cases of violations of human rights. Highlighting the
strengths and weaknesses of such mechanisms, the
objective is to explore the possible lessons that could
be drawn in particular from the field of consumer al-
ternative dispute resolution (ADR) and from Ombuds
mechanisms in Europe. It is argued that establishing
a European Ombuds Institution for corporate respon-
sibility would provide a robust mechanism equipped
with relevant expertise and able to play a role both
in standard-setting and complaint-handling in this
sphere. At EU level, such a construction would have

the added advantage of bringing together practice
and experience from across the Member States. Such
a scheme could provide an additional option for vic-
tims of business-related human rights violations im-
pacts and a clear and harmonised level playing field
for businesses. It is suggested that in constructing
such a scheme, the EU could bring forward a legis-
lative proposal under Article 114 of the Treaty on the
Functioning of the European Union (TFEU)® on the
basis that a harmonised approach is required to im-
prove the conditions for the establishment and func-
tioning of the internal market, namely by avoiding
the emergence of future obstacles to trade resulting
from the likely development of a piecemeal, differ-
entiated, and an ultimately less effective legal frame-
work at Member State level.

It should also be stated at the outset of this chapter
that the authors see many so-called ADR mechanisms
not as ‘alternatives’ to the court system but rather as
being able to fulfil a dispute resolution or early warn-
ing function that may not always amount to an effec-
tive remedy for a breach of human rights. Therefore
it is essential that such schemes operate against the
backdrop of a fully accessible formal justice system
that is able to offer effective remedies in line with the
aims of this Report. For this reason the Report will not
undertake a detailed survey of all ADR mechanisms
such as arbitration and mediation but acknowledges
the work that has been done in these areas; we will
rather look briefly at the recent activity at EU level
whilst making a specific suggestion in respect of an

" Written by Duncan Fairgrieve QC (Hon), Professor of Law Université Paris-Dauphine, Senior Fellow at the British Institute of International and
Comparative Law; Diana Wallis Senior Fellow University of Hull, Former President of the European Law Institute; Robert Bray, Former Head of Unit,

Committee on Legal Affairs, European Parliament.

" European Union Agency for Fundamental Rights (FRA), Improving Access to Remedy in the Area of Business and Human Rights at the EU Level:
Opinion of the European Union Agency for Fundamental Rights’ (2017), 54 <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2017-opinion-01-

2017-business-human-rights_en.pdf>.

2 European Union Agency for Fundamental Rights (FRA), ‘Business and Human Rights — Access to Remedy’ (2020), 46 ff <https://fra.europa.eu/sites/

default/files/fra_uploads/fra-2020-business-human-rights_en.pdf>.

3 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47.



EU level Ombuds system. It is our view that this tar-
geted approach is more in keeping with the full title
of this Report and the aims of the European Law Insti-
tute (ELI) to seek improvement to European law.

4.1 Alternative Dispute Resolution
(ADR)

ADR is understood to cover mechanisms of dispute res-
olution where the parties to the dispute have agreed
that a third-party neutral person, other than a judge, will
contribute to resolving the dispute.*

Apart from the Mediation Directive,® the EU's first dis-
cussions in this area were concerned with consumer
ADR. Initially, the European Commission was reluctant
to intervene, preferring to ‘allow a thousand flowers to
bloom'’ and so to allow experimentation. It is arguable
whether that was the correct approach in that it was
several years before we had Directive 2013/11/EU (here-
inafter ‘the ADR Directive’),® which together with Regu-
lation No 524/2013,7 established a regulatory system for
consumer ADR and an ODR (Online Dispute Resolution)
platform. Even so, the Directive is complicated in that it
leaves a great deal to national law. Nevertheless, it estab-
lishes’harmonised quality requirements for ADR entities
and ADR procedures in order to ensure that, after its
implementation, consumers have access to high-qual-
ity, transparent, effective and fair out-of-court redress
mechanisms.... It is noteworthy that these instruments
were internal market instruments thus achieving a fairly
high level of harmonisation and domestic effect unlike
the Mediation Directive, which was constructed as a‘jus-
tice’instrument with cross-border effect only.

The ADR Directive further provides for protection of the
consumer as the weaker party in ADR procedures which
aim at resolving the dispute by imposing a solution on
the consumer.

Additional Pathways to Effective Redress

The Directive also makes it clear that ADR proce-
dures are not intended to replace court procedures
and should not deprive consumers or traders of their
rights to seek redress before the courts. It does not
prevent parties from exercising their right of access to
the judicial system. In cases where a dispute could not
be resolved through a given ADR procedure whose
outcome is not binding, the parties should subse-
quently not be prevented from initiating judicial pro-
ceedings in relation to that dispute. Member States
should be free to choose the appropriate means to
achieve this objective. They should have the possibil-
ity to provide, inter alia, that limitation or prescription
periods do not expire during an ADR procedure.

It would be possible to imagine a similar directive be-
ing adopted for disputes between corporations and
victims of human rights/environmental violations.?
Accordingly, it could be considered that ADR could
constitute a helpful adjunct on the basis of its being
an integral requirement within mandatory due dil-
igence as a legal duty or standard of care designed
to establish a remedy for victims, provided that the
ADR was carefully designed so as to protect victims'
rights, bearing in mind that the victims in the cases
under consideration will invariably be the weaker
party (cf the protection afforded to consumers under
the ADR Directive). Moreover, regard should also be
had in designing such a system to the strictures of the
Court of Justice of the EU in Alassini:® an out-of-court
settlement procedure should not cause a substantial
delay for the purposes of bringing legal proceedings,
should suspend the period for the time-barring of
claims and should not give rise to costs — or give rise
to very low costs - for the parties.

Optional ADR on the broad lines of the EU consumer
ADR scheme has something to offer to both parties,

*See Maud Piers, ‘Europe’s Role in Alternative Dispute Resolution: Off to a Good Start?, 2014 Journal of Dispute Resolution 2014 <https://scholarship.

law.missouri.edu/jdr/vol2014/iss2/5/>, and the authors cited therein.

® Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of mediation in civil and commercial matters,

(2008) OJ L136/3.

¢ Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and
amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR), (2013) OJ L165/63.
’Regulation (EU) No 524/2013 of the European Parliament and of the Council of 21 May 2013 on online dispute resolution for consumer disputes,

(2013) OJ L165/1.

81t is noted that many international agreements on environmental matters provide for ADR in one form or another: Sai Ramani Garimella,
‘Environmental Dispute Resolution, ADR Methods and the PCA Arbitration Rules’ILI Law Review, Summer 2016:199 <https://ssrn.com/
abstract=2836347>. See also in the United States,’A Community Guide to Using Alternative Dispute Resolution to Secure Environmental Justice,
Environmental Law Institute’ (May 2011) <https://www.eli.org/environmental-governance/community-guide-alternative-dispute-resolution-

environmental-justice-intro>.

9 Alassini v Telecom Italia, Joined cases C-317/08, C-318/08, C-319/08 and C-320/08 ECLI:EU:C:2010:146.
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particularly at an early stage where the victims might
otherwise be thinking of injunctive relief and the fact
situation is likely to be less complicated. First, where
an ADR entity is engaged at such an early stage, there
is reason to hope that the matter may be resolved rel-
atively swiftly and in a more satisfactory way for both
parties before irreparable damage has been done,
and at a less onerous cost than judicial proceedings.
The possibility for ADR entities to arrive at satisfac-
tory solutions not available to the courts should not
be underestimated. It may also provide benefits for
the business in understanding how bad practice has
arisen and allowing for changes in process and be-
haviour.

It is considered that not only should National Con-
sumer Contact Points play the role they already have
with regard to online dispute resolution in providing
guidance and assistance,' but use should be made
of the E-Justice portal. It could be envisaged that the
E-Justice Portal should offer information on accred-
ited ADR schemes and how to access them. Further-
more, reporting requirements similar to those laid
down in Articles 7(2) and 20(6) of the ADR Directive
should be provided for in order, in particular, to allow
systematic or significant problems to be identified
and reported nationally and at the European level.
The findings emerging from such reporting could be
used by individual companies when reviewing their
due diligence performance and by ADR entities in
identifying best practices.

There is also the possibility of private industry-led
schemes, targeted at the business and human rights
dimension, such as that established by the sugar cane
industry body Bonsucro' with the help of the Cen-
tre for Effective Dispute Resolution (CEDR), a leading
United Kingdom dispute resolution body, launched
in August 2020.

It is imaginable that, as part of due diligence require-
ments, corporations could be required to belong to
an accredited or regulated scheme. This would re-
quire overarching EU legislation and quality control

of the entities at national level as in the case of the
ADR Directive. Such control would need to check at
least the process to be used and the independence
from the corporate business and there would have to
be a result binding on the corporation but not nec-
essarily on the victims/complainants (a point under-
lined in the recent FRA research on Access to Reme-
dy'?). There are also the questions of equality of arms,
procedural safeguards, and costs to be resolved.
Transparency and reporting requirements would also
have to be satisfied.

The risk of ADR is the risk attaching to every sort of
‘self-contained regime’ In other words, private com-
plaints need to be somehow brought to the attention
of public authorities, be it judges, prosecutors or oth-
er civil servants. Accordingly, any ADR scheme should
prescribe notification of the complaint received to a
public authority which may or may not decide on its
own motion whether to engage in inquiries, in the
interest of the whole category to which the victim
asking for ADR belongs. This has a linkage with the
reporting obligation described above in connection
with the consumer ADR regime but in human rights
cases is clearly worthy of a more robust process.

The conclusion is that ADR could afford access to jus-
tice in the jurisdiction of the business’ home State or
the State where the violation occurred to victims of
human rights/environmental violations. However,
the primary concern must be to give victims access
to justice in the sense of access to a court or other
public adjudicatory body in the country in which the
business is established. Lastly if various forms of ADR
are to be utilised in this sector, then a strong overar-
ching regulatory framework such as that provided by
the consumer ADR Directive would be necessary.

Whilst it is appreciated that some might have liked
us to investigate more fully the possibilities offered
by both mediation and arbitration, it was felt that at
present these options could best be pursued in all
their diversity under the format of an overarching
regulatory approach as had been done within EU

10 See European Commission, ‘Online Dispute Resolution’ <https://ec.europa.eu/consumers/odr/main/?event=main.complaints.odrList>.
""Bonsucro, ‘Bonsucro Launches New Grievance Mechanism’ (15 June 2020) <https://www.bonsucro.com/bonsucro-launches-new-grievance-

mechanism/>.

2FRA (n 2) 47:'Overall, interviewees suggest that enforcement of ADR decisions and financial sanctions for non-compliance should be introduced'



consumer law. Such developments as the Bangladesh
Accords™ and The Hague Rules on Business and Hu-
man Rights Arbitration' are impressive and welcome
but ultimately depend on party consent. Human
rights breaches are so fundamental that any consen-
sual system of dispute resolution such as mediation
or arbitration is open to capture by the stronger party
unless effectively and externally controlled. This is not
to dismiss these options but merely to indicate that
in a report dealing with access to effective remedy for
human rights breaches by corporates, we felt the em-
phasis should be on stronger public facing options
with the necessary coercive powers.

4.2 Business, Human Rights and
Ombuds Institutions

Accordingly in this section, we will consider an ini-
tiative at a supranational level to create a European
Ombudsman for corporate responsibility.” Ombuds
institutions have become a common feature of the
European legal landscape, both at a national and su-
pranational level.’® Such institutions present an easily
accessible point for consumer complaints, whilst cor-
responding to the agenda of seeking ADR solutions
either prior to launching formal legal proceedings
or during those proceedings, which has been an in-
creasing priority of European civil justice systems in
recent times.

It should, however, be underlined here that the cre-
ation of such an Ombuds institution ought not to af-
fect the availability of litigation through the courts.
An ombuds mechanism is designed to supplement
and complement the formal court-based dispute
resolution system by providing an effective non-judi-
cial route. Those concerned, however, remain free to
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bring legal proceedings in the normal way. As noted
in the recent FRA Report, ‘court proceedings remain
the only effective remedy available to individuals for
business-related human rights abuses, FRA’s research
shows. However, the length of court proceedings, as-
sociated costs and other elements make this route ei-
ther ineffective or simply too costly for those affected
by the adverse business behaviour to make effective
use of it!"”

4.2.1 Ombuds Institutions at a National and
Supranational Level

A rapid tour d’horizon of the current legal landscape
shows the vitality of Ombuds institutions in general,
as well as their particular relevance in the field of our
current study.

At Member State level, the Ombudsman model is
firmly anchored in the European legal landscape.
From the 1970s onwards, a variety of public law or-
ganisations inspired by this model came into being.
The phenomenon has been described by lan Harden
as follows:™8-

The word and the idea are of Swedish origin.
In 1809, the Swedish Parliament established
the office of Justitieombudsman to supervise
the application of the law by public officials.
Acting on the basis of inspections and inqui-
ries into complaints, the Ombudsman was
to be independent of the Executive branch
of government. Finland established a similar
institution in 1919. During the second half of
the twentieth century, practitioners and aca-
demics enthusiastically promoted the idea ...
and many countries took inspiration from it.

132013 Accord on Fire and Building Safety in Bangladesh <https://bangladesh.wpengine.com/wp-content/uploads/2018/08/2013-Accord.pdf>; 2018
Transition Accord on Fire and Building Safety in Bangladesh <https://bangladesh.wpengine.com/wp-content/uploads/2020/11/2018-Accord.pdf>.
“The Hague Rules on Business and Human Rights Arbitration <https://www.cilc.nl/cms/wp-content/uploads/2019/12/The-Hague-Rules-on-Business-

and-Human-Rights-Arbitration_CILC-digital-version.pdf>.

1> See also the proposal in favour of a corporate responsibility Ombudsman made by Juho Saloranta, ‘Establishing a Corporate Responsibility
Ombudsman: Enhancing Remedy Through State-based Non-judicial Mechanisms?’ 28 Maastricht Journal of European and Comparative Law 2021:102.
'®The Council of Europe has been active in this sphere, including Parliamentary Assembly Recommendations 757 (1975) <https://www.ombudsman.
europa.eu/en/historical/en/4658> and 1615 (2003) <http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17133&lang=en> and
Resolution 1959 (2013) <https://fra.europa.eu/en/law-reference/council-europe-parliamentary-assembly-resolution-1959-2013-strengthening-
institution>, as well as the Committee of Ministers’Recommendations R (85) 13 on the institution of the Ombudsman <https://rm.coe.
int/0900001680506bee>, R (97)14 on the establishment of independent national institutions for the promotion and protection of human rights
<https://rm.coe.int/16804fecf5>. Note also the important contribution made by the Venice Commission in this topic, culminating in the Commission’s
adoption, on 15 March 2019, of the Principles on the protection and promotion of the Ombudsman institution (the ‘Venice Principles’), drafted in
cooperation with major international institutions including the Council of Europe’s Commissioner for Human Rights and its inter-governmental
Steering Committee for Human Rights (CDDH), the United Nations Office of the High Commissioner for Human Rights and the International
Ombudsman Institute <https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2019)005-e>.

7FRA (n 2) 47.

'8 peter Cane, Herwig CH Hofmann, Eric C Ip, and Peter L Lindseth (eds), The Oxford Handbook of Comparative Administrative Law, (Oxford 2020), 774.
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From its initial beginnings in Scandinavia,' the Om-
budsman phenomenon has been established in
many countries, with the International Ombudsman
Institute (I01)%*° identifying over 200 independent
Ombudsman institutions from more than 100 coun-
tries worldwide. There are a variety of different types
of Ombudsman, and there is not a standardised ap-
proach across Europe.?'

At a supranational level, similar institutions have also
sprung up in recent times. The best known of these
is the European Ombudsman,* which was created in
1995. The European Ombudsman has the objective
of ensuring that the EU’s institutions and bodies are
held to account. The Ombudsman examines individu-
al complaints alleging maladministration on the part
of the EU’s institutions and agencies, and also car-
ries out strategic investigations on its own initiative,
thereby looking into wider systemic issues affecting
the EU institutions and the democratic decision-mak-
ing process, such as European Council transparency
during the COVID-19 crisis. The European Ombuds-
man has also recommended greater use of Ombuds
institutions in the context of fundamental rights in
the EU, advising the European Commission to con-
sider their role in providing ‘an institutional safeguard
that is complementary to the courts! Ombuds insti-
tutions may also provide pro-active inquiries, which,
according to the European Ombudsman, ‘are particu-
larly relevant when the EU and national competence
is shared or when the EU and national authorities act
jointly.

Other types of Ombuds institutions have also been
considered at a European level. Of direct relevance to
this study is the mooted creation of an Ombudsman
within the sphere of collective redress. The Directive
on Representative Actions,* which introduces rep-

resentative actions for the protection of the collec-
tive interests of consumers, expressly anticipates the
possibility of establishing a European Ombudsman
for Collective Redress.”® Whilst it is unclear what ex-
act role such an Ombudsman would play, as this is to
be assessed as part of the evaluation after five years
of the application of the Directive, the focus would
seem to be on cross-border representative actions
at EU level. One could foresee such an entity being
mandated to investigate pan-European representa-
tive actions, and playing a co-ordinating role in rela-
tion to similar institutions at a national level. It is to be
noted that this might also tie in with the facility for
consumers from several Member States to join forc-
es within a single representative action in bringing a
claim in one single action before one forum, which
is also provided for in the Directive.? It could also be
imagined that there might be the possibility for the
consolidation of claims between EU consumers and
those directly impacted by human rights breaches in
the third countries arising out of the same activities.

Another example of an Ombudsman-type mecha-
nism being introduced to resolve collective claims
is that, at a domestic level, of the Ombudsstelle de-
signed to resolve the Volkswagen (VW) dieselgate
scandal in Germany. Created following a settlement
between Volkswagen and the Verbraucherzentrale
Bundesverband (consumer organisation), this Om-
budsman scheme is intended to facilitate the pay-
ment of compensation to a large number of German
consumers (approx 250,000) following the VW diesel-
gate scandal.”’ Payments have started to be made,
though some concerns have been expressed about
the lack of transparency on the part of the Ombuds-
man, particularly as regards the method of calcula-
tions of compensation.

1 A modern manifestation of this tradition in Scandinavia is the Danish Consumer Ombudsman (<https://www.consumerombudsman.dk/about-
us/>) able to investigate complaints having a Europe wide implication, to treat complainants as holders of legal rights, to take an objective view of

the dispute being external to the corporations concerned.
2 International Ombudsman Institute (I0l) <https://www.theioi.org>.
2Venice Principles (n 16) para 1.

22 See: Médiateur Européen <https://www.ombudsman.europa.eu/fr/home>.

ZEuropean Ombudsman submission to the European Commission’s consultation on a new strategy for the EU Charter of Fundamental Rights, 30
April 2020, Ref.Ares(2020)2315778 <https://www.ombudsman.europa.eu/en/news-document/en/129398>.

2 Directive (EU) 2020/1828 on representative actions for the protection of the collective interests of consumers and repealing Directive 2009/22/EC,

(2020) OJ L409/1.

% Art 23(3):‘By 26 June 2028, the Commission shall carry out an evaluation of whether cross-border representative actions could be best addressed
at Union level by establishing a European ombudsman for representative actions for injunctive measures and redress measures, and shall
present a report on its main findings to the European Parliament, the Council and the European Economic and Social Committee, accompanied, if

appropriate, by a legislative proposal. See also recital 73.
2 See, eg, recitals 23 and 31 in the preamble.

7 For further details, see‘Ombudsstelle fiir VW-Vergleich’VZBV <https://www.vzbv.de/pressemitteilung/ombudsstelle-fuer-vw-vergleich>.



4.2.2 Ombudsmen in the Human Rights
Sphere

The original approach of Ombuds institutions was
focused on the control of public-sector organisa-
tions. This public-sector Ombuds model has, how-
ever, evolved over time, and a more recent hybrid
or extended model has developed with Ombuds in-
stitutions having an explicit human rights mandate,
thereby going beyond the orthodox idea of a mere
informal control of the public sector and adminis-
trative authorities to have a more extensive role. As
has been noted by commentators, including Reif,%®
an emerging trend is of human rights Ombuds insti-
tutions having jurisdiction over human rights com-
plaints arising in the private sector.

As noted above, the recent research undertaken by
the FRA on access to remedies supports the strength-
ening of non-judicial mechanisms in the human rights
sphere. The experts interviewed by the FRA during
this research work highlighted the important role
such bodies could play in facilitating access to justice
for victims of human rights violations. The FRA also
reported that interviewees recommended that Om-
buds institutions strengthen their competence and
role. They provide examples of well-functioning advi-
sory services and bodies with legal standing in courts
on behalf of consumers, but also point out that not all
Ombuds institutions have such a mandate, and those
that do face challenges due to a lack of human and
financial resources.

Many of the Ombuds institutions in EU Member
States also serve as Equality Bodies, a required insti-
tution under EU law.?* Many are also NHRIs, accredit-
ed as such under the so-called Paris Principles.® The
United Nations treaty on business and human rights,
currently being negotiated, could include a role for
NHRIs with draft references to ‘adequate [national]
monitoring mechanisms’ (Article 16) and based on
the Paris Principles (draft optional protocol, Article
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2).3' The draft protocol envisages a mandate for such
mechanisms including awareness raising, cross-bor-
der cooperation, enquiries by victims and offering
recommendations (Article 3) but also requesting in-
formation from businesses (Article 4). Complaints
handling may also be considered (Article 6). Both the
draft treaty and the protocol anticipate organisations
such as the EU also becoming parties (Article 17 and
draft protocol Article 14). The UN Convention on the
Rights of Persons with Disabilities,* to which the EU
is a party, obliges States (and the EU) to set up a mon-
itoring mechanism to ensure better compliance.

In our view, the aforementioned examples and the
powerful recommendations of the FRA in this sphere
militate in favour of the creation of an Ombuds mech-
anism at a European level which is focused upon en-
suring access to remedies for those affected by mass
corporate human rights infringements. Whilst this
may be an industry-initiative initially, it would ideally
ultimately be an EU-created and -funded institution.
The examples above show that an Ombuds mech-
anism can be adaptable to situations of aggregate
harm in the human rights sphere. Another example
of such an Ombuds acting in respect of business and
human rights is the dedicated business and human
rights Ombudsman scheme which has been set up in
Canada.

The Canadian Ombudsperson for Responsible Enter-
prise (CORE) was created in 2018 to receive and inves-
tigate claims of alleged human rights abuses arising
from the operations of Canadian companies abroad
in the mining, oil and gas, and garment sectors. Over
and above the review of individual complaints con-
cerning alleged human rights abuses in these sec-
tors, CORE can also launch investigations on its own
initiative, and engage in independent fact-finding.
It also issues public reports on its work and submits
annual reports to the Canadian Parliament. CORE can
also make recommendations for remedies. Commen-
tators have, however, been critical of CORE. Certain

% Linda C Reif, The Ombudsman, Good Governance and the International Human Rights System (Springer 2004), Chapter 2.
2 European Union Agency for Fundamental Rights (FRA), ‘Strong and Effective National Human Rights Institutions — Challenges, Promising Practices

and Opportunities’ (2020), 29 ff.
30 |bid.

31 United Nations, Open-ended Intergovernmental working group, Chairmanship, Legally Binding instrument to regulate, in international human
rights law, the activities of transnational corporations and other business enterprises, second revised draft of 6 August 2020; and United Nations,
Open-ended Intergovernmental working group, Chairmanship, Draft Optional Protocol to the legally binding instrument to regulate, in international
human rights law, the activities of transnational corporations and other business enterprises, 4 September 2018, Art 2.

32UN Convention on the Rights of Persons with Disabilities (CRPD) <https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-

persons-with-disabilities.ntml>.
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NGOs and human rights groups consider that the en-
tity is not sufficiently independent from the govern-
ment and does not have the necessary investigatory
and remedial powers.*

Whilst the Canadian example illustrates the potential
for an Ombuds institution in this sphere, it also high-
lights the importance of ensuring that the powers
and status of such an institution allow it to undertake
its work effectively. It would be particularly important
for any European Ombuds institution to have inves-
tigatory and enforcement powers to make a differ-
ence.® In the light of this, we consider that any such
institution must respect a series of principles, which
we explore below, in order to ensure effective opera-
tion in practice and also gain the confidence of stake-
holders and victims.

4.3 Recommendations

In order to ensure an effective institution, we set out
here the Principles that could apply to a European
Ombuds Institution for Corporate Responsibility:

The Ombuds institution should be an inde-
pendent organisation and free to access by
victims.

The Ombuds institution should be able to un-
dertake its own investigations into breaches
of human rights by corporations by means
of an investigatory process, with proper re-
sources and adequate powers to make that
investigatory role effective including, over
and above the ability to require companies
to provide information and documentation
(with sanctions for non-compliance) and the
possible grant of a right to conduct investiga-
tions in situ at business premises (subject to
relevant procedures and court supervision).

The Ombuds institution should be able to
examine individual grievances as well as un-
dertake systematic reviews and make general
recommendations as to practices of those in-
volved.

The Ombuds institution should have discre-
tion to determine the exact principles on
which remedies are to be awarded, and the
appropriate remedies for cases submitted to
it.

In order to make the Ombuds’ remedies effec-
tive, consideration should be given to allow-
ing for enforcement of ADR decisions and/or
financial sanctions for non-compliance.

The Ombuds institution should be properly
resourced by means of a sustainable funding
model. The funding model adopted should
ensure that it has operational independence
and is insulated from governmental and in-
dustry influences.

The existence of the Ombuds institution
should not affect the availability of legal rem-
edies through the courts, and the Ombuds
process should simply supplement the cur-
rent dispute resolution system. Where there
has been wrongdoing on the part of compa-
ny officers, then orthodox criminal and civil
remedies should be available.

4.4 Conclusion

Establishing an EU Ombuds institution for corporate
responsibility would provide an alternative dispute
resolution mechanism equipped with relevant exper-
tise and able to play a role both in standard-setting
and complaint-handling. It would present a single
and highly visible® initial contact point for victims
of corporate human rights abuse across the EU. In
such a way, the Ombuds institution would operate
in the same way in respect of all corporate players
across Europe, whilst avoiding the thorny issues of
private international law which often arise in legal
proceedings in such cases. The Ombuds institution
could be empowered to undertake investigations
and fact-finding on an inquisitorial basis instead of
the traditionally adversarial nature of court proceed-
ings. Such an intervention could take place following
the making of individual complaints but also on the
own initiative of the Ombuds institution. As a result of

3 See, eg, the Canadian Network on Corporate Accountability’s 3rd submission to CORE consultations dated 20 November 2020.

34 One possible model could be the Danish Consumer Ombudsman. For further details, see <www.consumerombudsman.dk>.

*The FRA Report 2020 (FRA, n 2) draws attention to the general lack of information about available remedies to aggrieved individuals, and the FRA's
‘Business-Related Human Rights Abuse Reported in the EU and Available Remedies, 2019, 16, details the unimpressive information available in the EU
Member States <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-business-and-human-rights-focus_en.pdf>.
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a finding of an infringement, the Ombuds institution
must be able to ensure an effective remedy is grant-
ed. It is noted there have been some innovations in
the approach on the remedial provision of Ombuds
institutions and the enforcement thereof in Europe.
For instance, in Norway, a decision of the Consumer
Disputes Commission (Forbrukerklageutvalget) is en-
forceable if it is not appealed to an ordinary court
within four weeks.®

A European Ombuds institution for corporate respon-
sibility could also play a role beyond that of individu-
al complaints handling, so as to undertake a broad-
er, standard-setting role. This would enable systemic
problems to be ironed out in advance of complex
and costly litigation, potentially facilitating improve-
ments in corporate behaviour and bench-marking
expectations.

3 FRA (n 2) 48.
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5 Action and Transparency?

5.1 Introduction

The European Union (EU) should step up its efforts to
prevent and redress business-related human rights
abuse, in line with the United Nations Guiding Prin-
ciples on Business and Human Rights (UNGPs)." This
chapter considers three types of measures which the
EU could take in supporting its Member States in their
efforts to implement the UNGPs effectively. While im-
portant, these supportative measures cannot sub-
stitute for the further development of substantive
regulatory and legislative measures by the EU and
the Member States to improve access to justice and
effective remedies for victims of business-related hu-
man rights abuse.

First, the EU should continue to encourage Member
States to enact and improve National Action Plans
(NAPs) on business and human rights which com-
ply fully with the NAP guidance produced by the UN
Working Group on Business and Human Rights. Sec-
ondly, the EU should work towards a better and more
transparent system for collecting and disseminating
human rights-related information on companies
and their performance, including information about
available State-based and company-based remedies.
Thirdly, the EU could make greater use of its conven-
ing powers in order to assist Member States in de-
signing robust and coordinated responses to busi-
ness and human rights challenges, including through
the development of an Open Method of Coordina-
tion (OMC) on business and human rights. A final part
of this section concludes with recommendations for
action, with different levels of ambition.

5.2 National Action Plans

One important consequence of the UNGPs’ three-pil-
lar ‘protect, respect and remedy’ framework is that
States, as part of their duty to protect, have to as-
sume a proactive role in ensuring corporate respect
for human rights at home and abroad - in the EU and
externally, including access to remedy. The concrete
requirements this entails for the implementation of
the UNGPs through NAPs have been drawn up in in-
ternational guidance on NAPs developed by the UN
Working Group on Business and Human Rights.

NAPs should take stock of each country’s existing
laws and policies which are relevant to business and
human rights, with a view to identifying shortcom-
ings and gaps in the existing regulatory framework.
In a forward-looking perspective, NAPs should also
contain concrete commitments by governments to
address the identified shortcomings and to close
regulatory gaps. In both respects, NAPs can play an
important role in improving access to justice for busi-
ness-related human rights abuse in the EU.

5.2.1 Development of National Action Plans

As regards process requirements, NAPs should adopt
a rights-based approach based on the UNGPs. The
measures and instruments they envisage should be
based on tangible evidence, collected through a na-
tional baseline assessment, and should respond to
challenges in the national context and address coun-
try-specific — and EU-related - priorities and particu-
larly important sectors of the national economy. NAPs
should be developed and implemented through an
inclusive, transparent and accountable process that
ensures ambitious, concrete, and targeted actions.
They must be regularly reviewed so as to ensure
continuous progress and to respond to changing
conditions in the global regulatory environment. As

TWritten by Daniel Augenstein, Associate Professor, Tilburg Law School; Jonas Grimheden, Former Programme Manager, European Union Agency for

Fundamental Rights; Laura Guercio, Lawyer, Adjunct Professor, Italy.

' United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,

Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31.

2 UN Working Group on Business and Human Rights, ‘Guidance on National Action Plans on Business and Human Rights’ (November 2016).



regards content requirements, States should main-
stream human rights into all business-related laws
and policies, with their NAPs addressing the full scope
of the UNGPs. The NAPs should outline actions to im-
plement the UNGPs that are concrete, measurable,
achievable, relevant and time-specific — supported by
suitable indicators and benchmarks for success.* To
create the necessary leverage between the three pil-
lars, States should adopt a ‘smart mix’ of mandatory
and voluntary measures in addressing business and
human rights challenges. Finally, closing governance
gaps at the global level requires the use of extra-ter-
ritorial instruments to reach out to corporate practice
abroad and to redress extra-territorial business-relat-
ed human rights abuse.

The EU has played a proactive role in encouraging
Member States to develop and implement business
and human rights NAPs, and recently stepped up its
work in this regard. The EU has yet to present its own
NAP. Already in 2011, the European Commission’s
new strategy for corporate social responsibility an-
nounced an EU Action Plan on Responsible Business
Conduct and called upon EU Member States to de-
velop business and human rights NAPs.* This request
was restated in the Council of the EU’s 2012 and 2015
Action Plans on Human Rights and Democracy, with
the deadline for Member State NAPs being extend-
ed to 2017.° The Action Plan on Human Rights and
Democracy for 2020-2024 also highlights the impor-
tance of NAPs for an effective implementation of the
UNGPs, including in the areas of corporate human
rights due diligence.®

A 2019 Commission Staff Working Document on ‘Cor-
porate Social Responsibility, Responsible Business
Conduct, and Business & Human Rights’ lists among
the EU’s priorities in this area ‘encouraging compa-
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nies to carry out appropriate due diligence, including
with respect to human rights protection along their
supply chains’ and ‘pursuing horizontal approaches,
including working with Member States on [NAPs]’
Following the publication of a major study on due dil-
igence through the supply chain in April 20208 the
Commissioner for Justice announced the European
Commission’s commitment to introducing rules for
mandatory corporate human rights and environmen-
tal due diligence.

The EU has also developed guides on the implemen-
tation of the UNGPs in the sectors of information and
communications technology, oil and gas, and em-
ployment and recruitment agencies. In the area of
NAPs development, the European Commission has
created a High-Level Action Group on Corporate So-
cial Responsibility, where Member States can share
experiences on responsible business conduct and
discuss progress towards their implementation of
NAPs on corporate social responsibility and business
and human rights. In 2013, seven peer-review meet-
ings were organised for national governments to en-
able knowledge exchange on policies and measures
related to corporate social responsibility. In 2014, the
Commission published a Compendium of national
public policies in the area of corporate social respon-
sibility which identified good practices and common
approaches among the Member States.’ Belgium has
since organised several peer-review meetings with

European governments on NAPs.™

3The lack of concrete indicators and benchmarks has been identified as a main shortcoming of existing NAPs in EU Member States, see Daniel
Augenstein, Mark Dawson and PierreThielborger, “The UNGPs in the European Union: The Open Coordination of Business and Human Rights?’ 3(1)

Business and Human Rights Journal 2018:1.

4European Commission, Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions: A renewed EU strategy 2011-14 for Corporate Social Responsibility (COM(2011) 681 final, 2011).
> Council of the European Union, EU Strategic Framework and Action Plan on Human Rights and Democracy (2012); Council of the European Union,

EU Action Plan on Human Rights and Democracy (2015).

5Council of the European Union, EU Action Plan on Human Rights and Democracy 2020-2024 (2020).
’European Commission, ‘Corporate Social Responsibility, Responsible Business Conduct, and Business & Human Rights: Overview of Progress’ (SWD

2019 143 final, 20 March 2019), 7.

8Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-Breinbauer, Francisca Torres-Cortés, Frank Alleweldt,
Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the Supply Chain - Final Report, European Commission
DG Justice and Consumers, February 2020 <https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/

language-en>.

®European Commission, Corporate Social Responsibility: National Public Policies in the European Union (Publications Office of the European Union 2014).

1°See <https://www.business-humanrights.org/en/belgium>.


https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en
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5.2.2 Content and Quality of National Action
Plans

Affirming the EU's support for the UNGPs, it was
noted in the Conclusions of the Council of the EU
in 2016 that 'EU Member States have taken the lead
internationally on developing and adopting NAPs
to implement the Guiding Principles or integrating
[them] into their national Corporate Social Responsi-
bility (CSR) strategies’'" At present, 14 Member States
(Belgium, the Czech Republic, Denmark, France, Fin-
land, Germany, Italy, Ireland, Lithuania, Luxembourg,
the Netherlands, Poland, Spain, and Sweden) have
published NAPs on business and human rights, with
further plans being under way in Greece, Latvia, Por-
tugal, and Slovenia. At least in terms of quantity, this
makes the EU the leading region globally in devel-
oping business and human rights NAPs. However,
EU Member State NAPs have also been criticised for
shortcomings in process and content, although there
have been some notable improvements in recent
years.

In 2015, the European Network of National Human
Rights Institutions noted that ‘ongoing NAP process-
es in some Member States are neither participatory
nor transparent, with stakeholders involved weakly
or not at all, and civil society organisations in partic-
ular frequently lacking even basic information or op-
portunities to engage in dialogue with government
representatives. As far as content is concerned, the
‘published NAPs to date mostly describe historical ac-
tions, and lack specific commitments capable of de-
monstrably improving UNGP implementation at the
national level? Many Member States have not yet
conducted a national baseline assessment and/or en-
sured sufficient stakeholder participation necessary
for an evidence-based, transparent and accountable
NAP process. There are also frequent shortcomings
in respect of monitoring of implementation and re-
view. While some of the more recent NAPs especially
contain commitments to future action, many of these
commitments remain vague and lack sufficient infor-
mation about concrete steps to be taken, dedicated
timeframes, and agencies responsible for theirimple-

mentation. Overall, EU Member State NAPs continue
to focus heavily on past achievements and voluntary
measures at the expense of exploring forward-look-
ing and regulatory options.

The 2020 Council Conclusions call on the European
Commisssion to foster ‘development and implemen-
tation of [NAPs]in Member States in order to enhance
coordination and coherence’ and to present ‘indic-
ative guidelines in the form of quality criteria and
standards for [NAPs] and building structures for peer
learning among Member States with regard to their
[NAPs].™3

A significant weakness of many NAPs remains that
they cover the three pillars of the UNGPs unevenly,
with little attention given in particular to the third
pillar, on remedy. An insufficient alignment of the
‘protect; respect’ and remedy’ pillars translates into a
failure of the NAPs to adopt a‘smart mix’ of voluntary
and mandatory instruments that would allow States
to use their political and financial leverage fully in
incentivising or compelling corporations to respect
human rights in their global operations. Many NAPs
also focus on pillar two — the corporate responsibility
to respect — and less on exploring the full scope of
the State duty to protect (pillar one) against corpo-
rate human rights abuse. Measures pertaining to pil-
lar two often appear reminiscent of the old ‘voluntary’
approach to CSRin that they heavily rely on corporate
self-regulation and access to non-judicial remedies.

Correspondingly, the vast majority of State actions
listed under pillar one are confined to ‘soft’ measures
such as State guidance, awareness raising and incen-
tive schemes and training initiatives. While import-
ant, these measures are not sufficient to address the
well-documented protection gaps in the domestic
and international legal frameworks governing busi-
ness and human rights and to improve victims’ ac-
cess to remedies for business-related human rights
abuse.™ In its 2016 Conclusions, the Council of the
EU noted that ‘access to effective remedies for vic-
tims of business-related human rights abuses is of
crucial importance and should be addressed in NAPs

"' Council of the European Union, Council Conclusions on Business and Human Rights, 10254/16, 20 June 2016.

2European Network of National Human Rights Institutions,'Recommendations for the next EU Strategy on CSR; 2015, 2.

'3 Council of the European Union, Council Conclusion on Human Rights and Decent Work in Global Supply Chains, 13512/20, 1 December 2020.

*0On the relationship between ‘hard’ and ‘soft’ law approaches to business and human rights in the context of the UNGPs"’smart mix’ of voluntary and
mandatory measures, see further Daniel Augenstein, ‘Negotiating the Hard/Soft Law Divide in Business and Human Rights: The Implementation of

the UNGPs in the European Union’9(2) Global Policy 2018:254.



[and that] further progress on this third pillar of the
Guiding Principles is necessary''> However, most EU
Member State NAPs still lack concrete commitments
to improve access to remedies and to remove legal
and practical barriers commonly encountered by vic-
tims of business-related human rights abuse seeking
redress in the EU.

The UN Working Group Guidance recommends, in
line with the UNGPs, that governments should en-
sure ‘that measures outlined in the NAP take full ad-
vantage of the leverage home States have in order to
effectively prevent, address, and redress extra-terri-
torial impacts of corporations domiciled within their
territory and/or jurisdiction’'® Yet to date, most EU
Member State NAPs confine themselves to express-
ing the expectation that corporations should respect
human rights in their foreign operations and fail to
acknowledge the insufficiency of existing regulatory
and judicial mechanisms with extra-territorial effect
or remain silent on this issue.

There is some progress in this area, both legislative
and court-driven, that ties in with the NAP process. In
its 2014 NAP, the Dutch government committed itself
to investigating ‘whether the obligations of Dutch
companies in relation to CSR are adequately regu-
lated by law, or whether more specific provisions are
necessary'"” In May 2019, the Dutch Senate adopted
the Child Labour Due Diligence Act,'® which impos-
es due diligence obligations to prevent child labour
in the supply chain of domestic and foreign business
enterprises selling goods and providing services to
Dutch end-users.' However, as the main goal of the
Actis consumer protection in the Netherlands, it does
not provide for (civil) remedies for victims of child la-
bour in the Netherlands or abroad.

The German NAP, released in 2016, set the goal of
at least 50% of German companies with more than
500 employees having implemented human rights
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due diligence by 2020. As government monitoring
of the NAP's implementation suggested that the 50%
benchmark would not be met, the Federal Ministry
for Labour and Social Affairs and the Federal Ministry
for Economic Cooperation and Development drafted
the cornerstones for a general due diligence supply
chain law, which should include a civil liability mech-
anism.? The Draft Law presented by the government
in March 2021 empowers NGOs and trade unions to
represent victims in civil proceedings before Ger-
man courts. Following protracted negotiations and
persistent pushback from the Minstry of Economic
Affairs and major business associations, a dedicated
provision on civil liability is no longer envisaged.”’

The 2017 French NAP focuses rather extensively on
legal and practical barriers to access to justice and
commits to reinforcing human rights due diligence,
particularly in sectors and countries at risk of human
rights abuses.?? The French Duty of Vigilance Law, ad-
opted prior to the NAP, inserted two new articles into
the Code de Commerce which impose general human
rights and environmental due diligence (vigilance)
obligations on large companies with a registered of-
fice in France, including subsidiaries of foreign com-
panies. The Duty of Vigilance Act enables (foreign)
victims to sue the parent/instructing company in
France for human rights and environmental damage
in its global supply chain.” The conditions for liability
flow from the general law of torts, with the claimant
bearing the burden of proof for a breach of obliga-
tion, damage and causation.

5.3 Transparency of Data and
Information-Companiesand Remedies

Communicating measures taken to prevent, miti-
gate and redress human rights risks and impacts is
not only important in order for companies to comply
with their corporate responsibility to respect. It also
helps to enlist the regulatory capacity of investors

1> Council of the European Union, Council Conclusions on Business and Human Rights, 10254/16, 20 June 2016.

'*UN Working Group on Business and Human Rights, ‘Guidance on National Action Plans on Business and Human Rights, November 2016, 18.
'7Dutch Ministry of Foreign Affairs, National Action Plan on Business and Human Rights, April 2014, 28.

'8 Wet Zorgplicht Kinderarbeid, Kamerdossier (2016/2017), 34 506. The law has not yet entered into force.

?Ibid.

20‘Entwurf fiir Eckpunkte eines Bundesgesetzes liber die Stérkung der unternehmerischen Sorgfaltspflichten zur Vermeidung von

Menschenrechtsverletzungen in globalen Wertschépfungsketten’, 2020.

21 Referentenentwurf des Bundesministeriums fiir Arbeit und Soziales, Gesetz liber die unternehmerischen Sorgfaltspflichten in Lieferketten, 2021, <https://
www.bmas.de/DE/Service/Presse/Pressemitteilungen/2021/bundeskabinett-verabschiedet-sorgfaltspflichtengesetz.html>.
2French Government, National Action Plan for the Implementation of the United Nations Guiding Principles on Business and Human Rights, April

017,32, 48-52.

2 oino 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises donneuses d'ordre.
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and consumers, and enables governments to gauge
the effectiveness of their policies and regulation, in-
cluding in the area of access to justice. Reporting and
transparency requirements discussed in this section
should be distinguished from substantive human
rights due diligence legislation and from regulatory
measures aimed at providing claimants with informa-
tion necessary to mount or defend (tort) claims in Eu-
ropean courts — both of which fall outside the scope
of this chapter.?*

The 2014 EU Non-Financial Reporting Directive
(NFRD)* has been described as the world’s foremost
legislation on corporate transparency.?® It amended
the EU’s Accounting Directive,?” and requires com-
panies with more than 500 employees to include a
non-financial statement as part of their annual pub-
lic reporting obligations. The Directive covers large
companies and groups across the EU, including list-
ed companies, banks, insurance companies and oth-
er companies as decided nationally. In line with the
approach suggested by the UNGPs, reporting should
cover ‘the principal risks related to those matters
linked to the undertaking’s operations including,
where relevant and proportionate, its business re-
lationships, products or services which are likely to
cause adverse impacts in those areas; and how the
undertaking manages those risks'?

The obligations under the NFRD include four areas:
environment, social and employee issues, human
rights, and bribery and corruption. With respect to
these four sectors, the Directive provides key princi-
ples to guide corporate disclosure of non-financial
information, including disclosure of companies’ busi-
ness models, policies, outcomes, and risks in order to
provide a fair, balanced, and understandable view of

the company.

In 2017, the European Commission published Guide-
lines to help companies disclose environmental and
social information.? However, companies may de-
cide to use other international, European or nation-
al guidelines to draft their statements. In 2019, the
Commission committed itself to reviewing the NFRD
as part of its strategy to strengthen the foundations
of sustainable investment.?® The aim of the review is
to examine the scope of a company’s presentation
of sustainability-related strategic risks to its business
model, and the impact of its business model on key
sustainability matters. The Commission’s Directorate
General for Financial Stability, Financial Services and
Capital Markets Union has furthermore announced
that the reporting dimension of the envisaged EU le-
gal instrument on human rights and environmental
due diligence will be incorporated into the Non-Fi-
nancial Reporting Directive.®'

5.3.1 Assessment and Reforms

A widely recognised challenge to the effectiveness of
non-financial reporting is that companies seek to gain
legitimacy with external stakeholders by enhancing
the quantity, rather than improving the quality, of dis-
closed information.?? Furthermore, disclosure tends
to be biased towards positive rather than negative in-
formation. According to research conducted in 2017,
almost 90% of the interviewees agreed that ‘the ma-
jority of the companies do not publish information
that could contribute to tarnishing their reputation*

The NFRD is arather flexible instrument which obliges
Member States to achieve a specific result but leaves
them a certain degree of flexibility, including the pos-
sibility to go beyond the minimum requirements.

24 0n the requirements of substantive due diligence legislation, see Chapter 1 above.
» European Parliament and Council, Directive 2014/95/EU amending Directive 2013/34/EU as regards disclosure of non-financial and diversity

information by certain large undertakings and groups, 22 October 2014.

2 Alliance for Corporate Transparency, ‘Research Report: The State of Corporate Sustainability Disclosure under the EU Non-Financial Reportng
Directive. The Alliance for Corporate Transparency Project Analysis of Companies Reporting; 2018.

*’European Parliament and Council, Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of undertakings, amending Directive 2006/43/EC of the European
Parliament and of the Council and repealing Council Directives (2013) 78/660/EEC and 83/349/EEC.

% European Parliament and Council, Directive 2014/95/EU amending Directive 2013/34/EU as regards disclosure of non-financial and diversity
information by certain large undertakings and groups (22 October 2014) Preamble, paras 3. 60 Id. Art 1(1).

2European Commission, Guidelines on non-financial reporting, OJ C209/1, 20 June 2019.

30European Coalition for Corporate Justice, ‘Moving Forward with the EU Non-Financial Reporting Directive: Enforcement & Review; June 2020, 4.

31 Ibid.

32Giovanna Michelon, ‘CSR Reporting Practices and the Quality of Disclosure: An Empirical Analysis; 33 Critical Perspective on Accounting 2015:59,

60-61.

3 Qlivier Boiral and Jean-Francois Henri, ‘Is Sustainability Performance Comparable? A Study of GRI Reports of Mining Organizations’ 56 Business and
Society 2017:283, 294-96. The twelve mining companies came from nine different countries (ibid, 296).



Some provisions can be maintained or dropped in
the transposition into national law, such as, for exam-
ple, the possibility for the company to provide a sep-
arate report rather than integrating the non-financial
statement into the management report. Besides, the
NFRD provides for an ‘exit’ clause. Member States’im-
plementation of the Directive may allow companies
not to disclose information relating to impending de-
velopments or matters in the course of negotiation if
such disclosure would be seriously prejudicial to the
entity’s commercial interest. Finally, even if the NFRD
references various standards that companies can rely
on in their reporting, including the UNGPs and the
Organisation for Economic Co-operation and Devel-
opment (OECD) Guidelines for Multinational Enter-
prise, it does not prescribe the use of common, specif-
ic indicators which would ensure a minimum level of
comparability. Concerns such as these are intended
to be addressed in the current review of the NFRD.

Without adequate and sufficient information, inves-
tors and consumers cannot intervene on company
policies, for example by using their purchasing pow-
er to reward companies that have taken a proactive
approach to human rights due diligence. Likewise,
governments cannot adequately assess the effec-
tiveness of their policies and legislation, including in
the area of remediation and access to justice. Addi-
tionally, rights-holders/victims of corporate human
rights abuse, will also face even greater challenges.
To render corporate human rights transparency ef-
fective, the NFRD and implementing national legisla-
tion should focus on clear indicators such as human
rights due diligence and disclosure in the context of
concrete risks and incidents and companies’ respons-
es to them.

5.3.2 A Coherent System of Remedies -
Available Evidence Base as Guidance

People affected by corporate activities often experi-
ence great difficulty in substantiating their claim ow-
ing to the unavailability of information about reme-
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dies and data in relation to cases. In most EU Member
States, this constitutes a considerable barrier. Infor-
mation and data on the availability and effectiveness
of remedies for business-related human rights abuse
are important tools aimed at informing victims of op-
tions and giving a realistic perspective of time, costs,
and success rates. For States, it would be important
to establish an evidence-base for how remedies
work, what needs improvement, and how better to
coordinate various mechanisms. This includes de-
tailed information on judicial and non-judicial rem-
edies, including the National Contact Points (NCPs)
established under the OECD Guidelines for Multina-
tional Enterprises. NCPs draw on mediation and are
not competent to issue legal binding decisions. This
notwithstanding, NCP processes have proven an im-
portant tool of conflict resolution in some cases and
countries, not least because they are not constrained
by rules of jurisdiction that continue to create signifi-
cant barriers to access to effective civil remedies in EU
Member State courts.

Also for companies there would be benefits, under-
scoring the importance of remedy, both judicial and
non-judicial.>* The United Nations Working Group on
Business and Human Rights has stressed the impor-
tance of identifying ‘which mechanisms are appro-
priate for different situations’ and ‘robust criteria for
choosing the right forum’*

According to a 2019 FRA report,*® in none of the 30
countries covered by the research, including all the
EU Member States, was there government-provided
online guidance on how to access remedy in cases of
business and human rights abuse. Half of the coun-
tries (16 out of 30) had no information available. In
the other half, some information was available but it
was not explicitly connected with business and hu-
man rights cases, did not cover judicial and non-judi-
cial mechanisms, and did not provide specific details
of the relevant mechanisms. However, in Belgium an
information hub has been established, providing de-
tails on access to remedy for business-related human

34 0n the importance and role of non-judicial mechanisms, see Chapter 4 above.

3%Working Group on the issue of human rights and transnational corporations and other business enterprises, ‘Review of the Strategic Objectives,
Activities and Outcomes of the First Three Years, 28 April 2014, A/HRC/26/25/Add.3 <https://digitallibrary.un.org/record/771603?In=en>.

3 European Union Agency for Fundamental Rights (FRA), ‘Business-related Human Rights Abuse Reported in the EU and Available Remedies; 12
December 2019. The need for greater information was also underscored in the Agency’s 2017 Opinion on access to remedy <https://fra.europa.eu/en/
publication/2017/improving-access-remedy-area-business-and-human-rights-eu-level>.
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rights abuses, as provided for in its NAP since 2017.3

Information about judicial and non-judicial remedies
should be accessible, understandable and reliable.
States should ensure that they do not erect barriers to
prevent cases from being brought before the courts
or non-judicial instruments from being used. States
should provide information about the availability
and effectiveness of remedies. For this reason, States
should be called to value the availability of domestic
remedies. This is a useful exercise for governments
to create a baseline for ensuring access to remedy. In
this regard, some promising practices already exist.
For instance, the United Kingdom commissioned an
independent survey to help understand judicial and
non-judicial remedies available to victims of human
rights abuse committed by enterprises. As part of its
NAP, Italy plans to identify barriers to access to judicial
remedy and consider relevant legislative measures to
strengthen access to effective remedy.

Visibility of remedies, easier access to information
and therefore transparency of the judicial system
are not only important in themselves, but are instru-
mental to obtain a better quality of justice. For this
reason, company data and the situation of victims of
crime and the protection of their rights have received
increasing attention at EU level. The e-Justice portal,
developed in 2010 by the European Commission and
supported by Member States, provides information
on EU and Member State law but no details on access
to justice in the context of business and human rights
abuses. It aims to be an electronic one-stop shop in
the justice sector, targeting different stakeholders at
EU level. It offers provision of information, intercon-
nection of national and professional registers/data-
bases, and electronic services (electronic services),
thereby improving the effectiveness of proceedings
and the timely delivery of justice. Since its launch in
2010, the portal has been constantly expanded with
new content, features and modules such as: the Eu-
ropean Case Law Identifier (ECLI), the database of the
European Court, the interactive tool on fundamental
rights which allows users to find the right organisa-
tion/non-judicial body to lodge a complaint regard-
ing the alleged violation of their fundamental rights

(it does not include courts and is limited to situations
within EU Member States), and the European Judicial
Network (EJN) in civil and commercial matters, which
provides support for the implementation of EU civil
justice instruments in daily legal practice in order to
facilitate relations between national judicial author-
ities through contact points in each Member State
and thus helps to facilitate cases cross-border. The
e-Justice portal could therefore be developed with a
dedicated section related to access to remedy in cas-
es of business-related human rights abuse, at least
similar to the section on the environment and access

to justice.®

5.4 EU Convening Powers - EU-Led
Peer Reviews and the Open Method of
Coordination

In its 2017 Opinion on ‘Improving Access to Remedy
in the Area of Business and Human Rights at the EU
Level;, the FRA recommended that all EU Member
States should ‘adopt, implement and review NAPs
which implement the UNGPs, including access to
remedy’ (Opinion 18). The EU itself should incentiv-
ise this development, according to the Opinion, and
‘could encourage faster adoption, greater harmon-
isation, better comparison between the plans, and
stronger peer review on the plans themselves and
on the action to which they are committed' To this
end, FRA suggested the development of an OMC - an
EU governance instrument to enhance cooperation
between the Member States and to direct national
policies towards common European objectives. An
OMC on business and human rights could help Mem-
ber States to develop ‘a common understanding of
the problems and challenges in implementing the
UN Guiding Principles, as well as to build consensus
on their practical implementation’. This could con-
tribute to enhancing policy coordination and mutual
learning among Member States, including the devel-
opment of more effective regulatory instruments to
prevent and redress extra-territorial business-relat-
ed human rights abuse. From an EU perspective, an
OMC could ‘provide a way to monitor how EU law in
the area of business and human rights is implement-

37See Agreed actions no 2 in the National Action Plan of Belgium; Federal Institute for Sustainable Development, ‘Access to Remedy in Belgium - the
United Nations Guiding Principles on Business and Human Rights (UNGP) in Belgium, 2017 <brochure_acces_to_remedy_in_belgium_2017.pdf>

(sdgs.be).

3 See <https://beta.e-justice.europa.eu/300/EN/access_to_justice_in_environmental_matters>.



ed and identify areas of potential future action’*® This
could contribute to developing a pan-European ap-
proach to business and human rights, including Eu-
ropean due diligence legislation as announced by
the EU Commissioner for Justice and further devel-
oped in a European Parliament Resolution of March
2021. The OMC could also support the further devel-
opment and coordination of non-binding sectoral
agreements that exist or are envisaged in several
Member States, and further clarify the conditions for
its effective operation in relation to human rights due
diligence legislation at national and EU level.

Open coordination was introduced in the EU in the
1990s to steer social policy and later spread to oth-
er policy domains including education, culture, and
health.* The core challenge the OMC was meant
to address is similar to the one encountered by the
UNGPs NAP process: managing transnational interde-
pendencies while also respecting legitimate nation-
al diversity. The OMC offered a governance frame-
work for transnational policy-making which, guided
by common European goals and principles, shifted
the regulatory focus from principal-agent models of
command and control towards more horizontal and
reflexive modes of rule creation and rule application.
This promised a more responsive form of EU regula-
tion where national governments could shift their
policy priorities in the light of new developments
and learn from the practices of their neighbours. It
should also ensure a balanced consideration of the
views and interests of affected stakeholders at home
and abroad and prevent a capture of national policy
process by particular interest groups through stren-
thening cross-sectoral and transnational allegiances
between different stakeholder groups.

Most OMC processes contain the following four el-
ements, as laid down by the 2000 Lisbon European
Council: fixing guidelines for the Union combined
with specific timetables for achieving goals in the
short, medium and long term; establishing quan-
titative and qualitative indicators and benchmarks
against the best in the world and tailored to the needs
of different Member States and sectors; translating
these European guidelines into national and regional
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policies by setting specific targets and adopting mea-
sures; and periodic monitoring, evaluation and peer
review organised as a mutual learning process.*!

The development, implementation and review of EU
Member State NAPs would benefit from an OMC on
business and human rights insofar as it would enable
States to compare national performance, improve
collective understanding of evolving shared prob-
lems and respond to the practices of their neigh-
bours. As noted above, EU Member States have been
slow to adopt a robust evidence-based approach to
developing NAPs and specify clear objectives, time
frames, indicators and benchmarks to guide their
implementation. Part of the OMC’s success has been
associated with the development of indicators and
benchmarks. Indicators enable a better appreciation
of the causal relationship between different forms
of regulation and social outcomes, thus enhancing
States’ understanding of the capacities and limita-
tions of various instruments in achieving transnation-
al policy objectives. Measuring the success of a given
policy instrument through benchmarks can contrib-
ute to identifying best practices between States and
enable stakeholders to call governments to account
for what they promised in their national plans.

The OMC's success has also been explained by virtue
of an infrastructure for States to conduct peer review
on the performance of other States. Peer review al-
lows States critically to assess the performance of
their neighbours, particularly in circumstances where
negative national performance can have externalities
for other States. Here, peer review provides a reason
for national officials to take seriously both the quality
of their NAPs and the outcomes that domestic reform
produces over time. Yet peer review also exploits the
positive aspects of interdependence, namely that
other States are likely to face similar challenges and
may have innovative solutions to be learnt from.
Here, peer review can create incentives for States to
participate in transnational policy processes and en-
hance their acceptance of transnational policy deci-
sions. Apart from NAP development and implemen-
tation, a European peer review process could also
facilitate a regular review and update of NAPs. In this

3European Union Agency for Fundamental Rights (FRA), Improving Access to Remedy in the Area of Business and Human rights at the EU Level, April

2017.

“For a more elaborate discussion, including an assessment of the OMC’s relative strengths and weaknesses drawn from other policy fields, see

Augenstein, Dawson and Thielbdrger (n 3).

#ILisbon European Council, ‘Presidency Conclusions;, 23-24 March 2000, para 37.
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vein, the Council of Europe recommends that States
‘share plans on the national implementation of the
[UNGPs], including revised NAPs and best practice
concerning [their] development'*? In addition, the
European Network of National Human Rights Institu-
tions has called upon the European Commission bet-
ter to guide Member States through the NAP process
by establishing a ‘human rights-based, participatory,
transparent multi-stakeholder NAP review process at
EU level'* However, existing best practice on Euro-
pean peer review has not yet been followed up in a
systematic manner.

To remedy existing shortcomings in EU Member State
NAPs, an OMC on business and human rights should
build up a set of common indicators and benchmarks
to test the effectiveness of policy instruments and to
compare best practices; institutionalise a State-to-
State peer review process overseen by a committee
within the European Commission or the European
Council to enhance transnational policy coordina-
tion and mutual learning between States; establish a
common timetable for the production and revision of
NAPs to ensure a more consistent and attuned NAP
process across the EU; and promote multi-stakehold-
er initiatives and dialogues at the European and na-
tional level to facilitate rights of structural entry for
civil society actors and to ensure a more inclusive and
accountable NAP process. The institutional architec-
ture offered by the OMC could also act as an incentive
structure for Member States to deliver on the content
of their NAPs, including a proper alignment of the
three pillars of the UNGPs, a smart mix of voluntary
and mandatory instruments, and an appropriate use
of home-State regulation with extra-territorial ef-
fects. Specifically with regard to the UNGPs' remedy
pillar, an OMC could facilitate dialogue and mutual
learning between Member States to address exist-
ing practical and legal barriers to access to justice
discussed throughout this Report, including access
to evidence, burden of proof, jurisdiction, applicable
law and collective redress, in the light of authoritative
international and European guidance.*

In the relationship between the EU and the Member
States, an OMC on business and human rights could
help to avoid duplication, overlap and inconsistency
in the implementation of the UNGPs. At present, the
Commission’s CSR strategy tends to focus on ensur-
ing coherence between different branches of EU ac-
tion between international, European and national
policies. By establishing a forum of institutionalised
cooperation between European and national actors,
open coordination could become a central vehicle for
delivering policy coherence across the EU. An OMC
on business and human rights could also contribute
to the identification of policy areas (particularly those
with a strong cross-border nexus) where further EU
action to implement the UNGPs is needed because
purely national approaches are considered insuffi-
cient. Depending on the legal form chosen for the
new EU instrument on mandatory human rights and
environmental due diligence, an OMC could play an
important role in its implementation by the Member
States, taking into account existing best practices on

ensuring access to justice and effective civil remedies.
5.5 Recommendations

In light of the above, the following recommendations
with different levels of suggestions are made:

= NAPs in EU Member States are not sufficiently
forward looking, there is no ‘smart mix’ of
mandatory and voluntary instruments;
insufficient attention is paid to judicial
remedies. NAPs in EU Member States have
to address these shortcomings, including
through conducting a baseline assessment
on availability, accessibility and effectiveness
of transparent, participatory and inclusive
remedies (including costs, times, actual usage
in business and human rights contexts).
Ideally there should be an obligation set
by the EU for its Member States to adopt
NAPs in accordance with a given formula.
The EU should also adopt an Action Plan in
accordance with the same formula.

42 Council of Europe, Recommendation CM/Rec(2016)3 of the Committee of Ministers to the Member States on Human Rights and Business, 2 March

2016, 1.

“European Network of National Human Rights Institutions, 'Recommendations for the Next EU Strategy on CSR;, April 2015, 2-3.

#See, for example: United Nations General Assembly, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, 16 December 2005, GA Resolution 60/147;
European Commission, Commission Recommendation on Common Principles for Injunctive and Compensatory Collective Redress Mechanisms in the
Member States concerning Violations of Rights granted under Union Law, 11 June 2013.



The Non-Financial Reporting Directive (NFRD)
has not yet yielded sufficiently concrete,
detailed and comparable information on
company performance. The review of the
NFRD must address these shortcomings.
EU Member States also need to provide
accessible, transparent and comparative
overviews of data and information on
remedies, including costs, times and actual
usage in business and human rights contexts.
The EU should boost its e-justice portal
to ensure that this type of information is
available across the EU Member States, and
for the EU itself.

The EU should develop an Open Method of
Coordination (OMC) on business and human
rights to enhance the implementation of
the UNGPs through NAPs. The OMC should:
(@) build upon a set of common indicators
and benchmarks; (b) institutionalise a State-
to-State peer review process; (c) establish a
common timetable for the production and
revision of NAPs; and (d) promote multi-
stakeholder initiatives and dialogues at the
European and national level.
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Annex | on Private
International Law

Legal provisions referred to in the body of Chapter

Article 7

3 (Issues of Private International Law)

Brussels Ibis: rules on jurisdiction

Article 4

1. Subject to this Regulation, persons domiciled in
a Member State shall, whatever their nationality, be
sued in the courts of that Member State.

2. Persons who are not nationals of the Member State
in which they are domiciled shall be governed by the
rules of jurisdiction applicable to nationals of that
Member State.

Article 5

1. Persons domiciled in a Member State may be sued
in the courts of another Member State only by virtue
of the rules set out in Sections 2 to 7 of this Chapter.

2. In particular, the rules of national jurisdiction
of which the Member States are to notify the
Commission pursuant to point (a) of Article 76(1) shall
not be applicable as against the persons referred to in
paragraph 1.

Article 6

1. If the defendant is not domiciled in a Member
State, the jurisdiction of the courts of each Member
State shall, subject to Article 18(1), Article 21(2) and
Articles 24 and 25, be determined by the law of that
Member State.

2. As against such a defendant, any person domiciled
in a Member State may, whatever his nationality,
avail himself in that Member State of the rules of
jurisdiction there in force, and in particular those
of which the Member States are to notify the
Commission pursuant to point (a) of Article 76(1), in
the same way as nationals of that Member State.
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A person domiciled in a Member State may be sued in
another Member State:

(1 ...

(2) in matters relating to tort, delict or quasi-delict,
in the courts for the place where the harmful event
occurred or may occur;

(3) as regards a civil claim for damages or restitution
which is based on an act giving rise to criminal
proceedings, in the court seised of those proceedings,
to the extent that that court has jurisdiction under its
own law to entertain civil proceedings;

Article 8

A person domiciled in a Member State may also be
sued:

(1) where he is one of a number of defendants, in
the courts for the place where any one of them
is domiciled, provided the claims are so closely
connected that it is expedient to hear and determine
them together to avoid the risk of irreconcilable
judgments resulting from separate proceedings;

() ...
Article 63

1. For the purposes of this Regulation, a company or
other legal person or association of natural or legal
persons is domiciled at the place where it has its: (a)
statutory seat

(b) central administration; or (c) principal place of
business.

2. For the purposes of Ireland, Cyprus and the United
Kingdom, ‘statutory seat’ means the registered office
or, where there is no such office anywhere, the place
of incorporation or, where there is no such place
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anywhere, the place under the law of which the 4. as regards a civil claim for damages or restitution

formation took place.
3.

Lugano Convention

Article 2

1.Subjectto the provisions of this Convention, persons
domiciled in a State bound by this Convention shall,
whatever their nationality, be sued in the courts of
that State.

2. Persons who are not nationals of the State bound
by this Convention in which they are domiciled shall
be governed by the rules of jurisdiction applicable to
nationals of that State.

Article 3

1. Persons domiciled in a State bound by this
Convention may be sued in the courts of another
State bound by this Convention only by virtue of the
rules set out in Sections 2 to 7 of this Title.

2. In particular the rules of national jurisdiction set
outin Annex | shall not be applicable as against them.

Article 4

1. If the defendant is not domiciled in a State bound
by this Convention, the jurisdiction of the courts of
each State bound by this Convention shall, subject to
the provisions of Articles 22 and 23, be determined
by the law of that State.

2. As against such a defendant, any person domiciled
in a State bound by this Convention may, whatever
his nationality, avail himself in that State of the rules
of jurisdiction there in force, and in particular those
specified in Annex |, in the same way as the nationals
of that State.

Article 5

A person domiciled in a State bound by this
Convention may, in another State bound by this
Convention, be sued:

1...
2. ..

3. in matters relating to tort, delict or quasi-delict,
in the courts for the place where the harmful event
occurred or may occur;
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which is based on an act giving rise to criminal
proceedings, in the court seised of those proceedings,
to the extent that that court has jurisdiction under its
own law to entertain civil proceedings;

Rome lI: the law applicable to non-contractual
obligations

Article 1(2)(d)

2. The following shall be excluded from the scope of
this Regulation:

(d) non-contractual obligations arising out of the
law of companies and other bodies corporate or
unincorporated regarding matters such as the
creation, by registration or otherwise, legal capacity,
internal organisation or winding-up of companies
and other bodies corporate or unincorporated, the
personal liability of officers and members as such
for the obligations of the company or body and
the personal liability of auditors to a company or to
its members in the statutory audits of accounting
documents;

Article 4
General rule

1. Unless otherwise provided for in this Regulation,
the law applicable to a non-contractual obligation
arising out of a tort/delict shall be the law of the
country in which the damage occurs irrespective
of the country in which the event giving rise to the
damage occurred and irrespective of the country or
countries in which the indirect consequences of that
event occur.

2. However, where the person claimed to be liable
and the person sustaining damage both have their
habitual residence in the same country at the time
when the damage occurs, the law of that country
shall apply.

3. Where it is clear from all the circumstances of the
case that the tort/delict is manifestly more closely
connected with a country other than that indicated
in paragraphs 1 or 2, the law of that other country
shall apply. A manifestly closer connection with
another country might be based in particular on a
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pre-existing relationship between the parties, such
as a contract, that is closely connected with the tort/
delict in question.

Article 7
Environmental damage

The law applicable to a non-contractual obligation
arising out of environmental damage or damage
sustained by persons or property as a result of such
damage shall be the law determined pursuant to
Article 4(1), unless the person seeking compensation
for damage chooses to base his or her claim on the
law of the country in which the event giving rise to
the damage occurred.

Article 16
Overriding mandatory provisions

Nothing in this Regulation shall restrict the
application of the provisions of the law of the forumin
a situation where they are mandatory irrespective of
the law otherwise applicable to the non-contractual
obligation.

Article 26
Public policy of the forum

The application of a provision of the law of any
country specified by this Regulation may be refused
only if such application is manifestly incompatible
with the public policy (ordre public) of the forum.

Article 17
Rules of safety and conduct

In assessing the conduct of the person claimed to be
liable, account shall be taken, as a matter of fact and
in so far as is appropriate, of the rules of safety and
conduct which were in force at the place and time of
the event giving rise to the liability.

See also recital 34 in the preamble: (34) In order to strike
a reasonable balance between the parties, account
must be taken, in so far as appropriate, of the rules
of safety and conduct in operation in the country in
which the harmful act was committed, even where the
non-contractual obligation is governed by the law of
another country. The term 'rules of safety and conduct’
should be interpreted as referring to all regulations
having any relation to safety and conduct, including,
for example, road safety rules in the case of an accident.
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